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United States Court of Appeals for the 

District of Columbia 

| 

• j 

No. 6498. j 

H. Herfurth, Jr., Inc., a Body Corporate, e^; al., 

Appellants, 

vs. 

United States of America, to the Use of Samuel ijh Squire, 
as Superintendent of Banks State of Ohicj. 

a Supreme Court of the District of Columbii. 

At Law. 

No. 81551. 

United States of America, to the Use of G. H. 

The Union Trust Company of Dayton, Ohio, a Body Cor¬ 
porate, and I. J. Fulton, Superintendent of Banks, State 
of Ohio, Plaintiffs, j 

v. 

! 

H. Herfurth, Jr., Inc., a Body Corporate, and Th^ Massa¬ 
chusetts Bonding & Insurance Co., a Body Cdrporate, 
Defendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cour| of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the aboveientitled 
cause, to wit: 
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A me tided D eel a rat ion. 


1 

Filed September 23, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 81551. 

United States of America, to the L^se of G. H. Shartzer, 
The Union Trust Company of Dayton, Ohio, a Body Cor¬ 
porate, and J. J. Fulton, Superintendent of Banks, State 
of Ohio, Plaintiffs, 

v. 

H. Hf.rfurth, Jr., Inc., a Body Corporate, and The Massa¬ 
chusetts Bonding & Insurance Co., a Body Corporate, 
Defendants. 

Comes now the plaintiffs in the above entitled cause, 
leave of the Court being first had and obtained, and files 
this their amended declaration and thereupon in facts say: 

The plaintiff, The United States of America, to the use of 
G. H. Shartzer, The Union Trust Company of Dayton, Ohio, 
a body corporate, and I. J. Fulton, Superintendent of 
Banks, State of Ohio, sues H. Herfurth, Jr., Inc., a body 
corporate, and The Massachusetts Bonding and Insurance 
Company, a body corporate: 

For that on to wit, the 23rd day of August, 1930, the de¬ 
fendants, by their certain writing obligatory, signed and 
sealed with their seal, dated the 23rd day of August, 1930, the 
original of which is not now and never has been in the pos¬ 
session of the equitable plaintiffs, but certified copy of which 
was furnished said equitable plaintiffs by the United 
States of America, which said copy said equitable plain¬ 
tiffs now bring here into Court, the date whereof is the 
date and vear aforesaid, did bv said writing obligatory 
undertake and agree to pay the plaintiff, the United 
2 States of America, the sum of Nine Thousand Eight 
Hundred and Seventy ($9,870.00) Dollars, which 
said writing obligatory was and is subject to certain con¬ 
ditions thereunder written, that is to say that if the de¬ 
fendant, H. Herfurth, Jr. Inc., should well and truly per¬ 
form and fulfill all the undertakings, terms and conditions 
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of the contract hereinafter described during th4 original 
term thereof, or any extensions that might be granted by 
the United States, or any modifications of said contract 
that might thereafter be made, notice of such extensions or 
modifications to the surety being thereby waived, made 
or entered into bv the said H. Herfurth Jr., Inc.'j with the 
United States of America, the proposal of which is dated 
August 15, 1930, and the acceptance by the Treasury De¬ 
partment of the United States being dated August 15, 1930, 
wherebv under said contract the said defendant,! H. Her- 
furth, Jr. Inc. agreed to furnish all labor and materials 
and do and perform all work required for the demolition 
of all structures and removing all surplus materials from 
Square 226, bounded by Pennsylvania Avenue on the North, 
Fourteenth Street on the East, E Street on the Sbuth and 
Fifteenth Street on the West, in the Northwest section of 
the City of Washington, District of Columbia, irj accord¬ 
ance with certain specifications of said Unitedj States, 
dated August 4, 1930, and certain addendum specifications, 
dated August 11, 1930, thereto attached and mad^ a part 
of the said writing obligatory; and should promptly make 
payment to all persons or corporation supplying said 
Principal with labor and materials in the prosecution of 
the work provided for in the aforesaid contract or the 
modifications or extensions in the manner aforesaid, the 
said obligation to be void and of no effect; otherwise to be 
and remain in full force and virtue. And for assigning a 
breach of said conditions of the said writing obligatory, 
plaintiffs further saith that the defendant did not, or 
would it, promptly make payment to all persons 
3 supplying it with labor and materials in the prose¬ 
cution of the work provided for in the aforesaid 
contract but wholly failed and refused to do so, in this, 
that the said defendant, H. Herfurth Jr. Inc. entered into 
a contract with Rudolph W. Herfurth, by which the said 
Rudolph W. Herfurth agreed to perform all the work 
agreed to be performed by the said H. Herfurth Jr., Inc. 
under his contract with the United States as aforesaid; 
and the said Rudolph W. Herfurth entered into a contract 
with G. H. Shartzer, the equitable plaintiff herein, by which 
said Rudolph W. Herfurth agreed to pay the said equitable 
plaintiff, G. H. Shartzer, sixty cents per cubic yard on the 
truck for all debris which the said Shartzer would iremove 

I 

i 
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from the said Square 226, and to pay the said G. H. Shart- 
zer at the rate of Seven Dollars and Fifty Cents ($7.50) 
per hour for all steam shovel work which he might perform 
and further promised and agreed to pay the said equitable 
plaintiff, G. H. Shartzer, on the basis of One Dollar and a 
Half ($1.50) per hour for hauling debris by truck from 
April 9, 1931 to April 17, 1931, inclusive; and the defend¬ 
ant, Rudolph W. Herfurth agreed to pay the said equitable 
plaintiff, G. H. Shartzer, in full for all work theretofore 
done by the said equitable plaintiff under said contract 
within ten days after April 8, 1931, to wit, on or before 
April 18, 1931. That the said Rudolph W. Herfurth did 
not and has never paid the said equitable plaintiff, G. H. 
Shartzer, or anyone for him, the sum of One Thousand 

Two Hundred Sixtv-Seven Dollars and Twenty-Xine Cents 

* * 

($1,267.29) oir any part thereof, as more particularly ap¬ 
pears from the Bill of Particulars hereto attached and 
made a parti hereof, due to him for labor supplied and 
performed by him for and on behalf of said Rudolph W. 
Herfurth and the defendant H. Herfurth Jr. Inc. in the 
prosecution and completion of the work provided 
4 for in said contract of H. Herfurth Jr., Inc. with 
the United States, and neither the said defendant, 
II. Herfurth Jr., Inc. nor The Massachusetts Bonding and 
Insurance Company has paid said sum or any part thereof, 
to the damage of the said G. H. Shartzer and other equi¬ 
table plaintiffs as hereinafter set forth. 

That the contract between H. Herfurth Jr., Inc. and the 
United States was completed and final settlement made 
thereon on the 15th dav of July, 1931. That more than 
six months has elapsed from said date to the date of the 
filing of this suit and said suit has been commenced within 
one year after the performance and final settlement of said 
contract. That the equitable plaintiffs do not know of any 
other creditors of said defendant, H. Herfurth Jr., Inc. 
That the saidi equitable plaintiff, G. II. Shartzer, after per¬ 
formance of the work by him, assigned the money due him 
under his said contract to the equitable plaintiff, The Union 
Trust Company of Dayton, Ohio; that thereafter The Union 
Trust Company of Dayton, Ohio, became financially in¬ 
volved and the affairs of said Bank were placed in the 
iiands of said equitable plaintiff, I. H. Fulton, Superintend¬ 
ent of Banks, State of Ohio. 
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Wherefore, the plaintiff brings this suit to tjie use of 
the equitable plaintiffs and claims from and of the defend¬ 
ants for the use of said equitable plaintiffs thp sum of 
Twelve Hundred Sixty Seven Dollars and Twenty-Eight 
Cents ($1,267.28), together with accrued interest) as more 
particularly appears from said Bill of Particulars, besides 
the costs of this suit. j 

AUBREY B. FENNELjL, 
LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiffs. 

I 

| 

5 Bill of Particulars. 

To G. H. Shartzer, Dr.—H. Herfurth Jr., Inc. for labor 
supplied in the prosecution of the work provided for in 
contract of H. Herfurth Jr., Inc. with the United States 
pertaining to Square 226, Washington, D. C. j 

Apr. 11th. 1931—31 loads debris @ $2.40 $74.40 1 

1 load debris @ 1.40 1.40j 

y 2 hr. shovel time @ 7.50 3.75 j 

j $79.55 

Apr. 13th. 1931—86 loads debris @ 2.40 206.40 

3 loads debris @ 1.40 4.20 

5 hrs. shovel @ 7.50 37.50 

J 248.10 

Apr. 14th. 1931—91 loads debris @ 2.40 218.40 j 

6 hrs. shovel @ 7.50 45.00 ] 

3 men 12 hrs. @ .50 6.00 | 

_i _ 

| 269.40 

Apr. 15th. 1931—78 loads debris @ 2.40 187.20 

6 hrs. shovel @ 7.50 45.00 j 

_ i_ 

j 232.20 

Apr. 16th. 1931—68 loads debris @ 2.40 163.20 

5 hrs. shovel @ 7.50 37.50 

200.70 

Apr. 17th. 1931—23 loads debris @ 2.40 55.20 

4 hrs. shovel @ 7.50 30.00 

! 85.20 

I 
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Apr. 9th. to 17th. inc. truck ipll hauling 

52 hrs. @ 1.50 per hr. 78.00 


78.00 

To 25% held wk. 3rd. 27th. 31st. 145.00 

To 25% held wk. 4th. 3rd. 31st. 48.60 

To 25% held wk. 4th. 10th. 31st. 53.08 


246.68 


Total . $1439.83 


6 Credits. 

May 25th, 1931, To credit on shack. $95.00 

July 6th, 1931, 340# rope. 40.80 

July 6th, 1931, 3 wire grills . 3.75 

Aug. 8th, 1931, G. E. Francis for account 
wages J. B. Johnston. 33.00 


$172.55 

$1439.83 

172.55 


Balance due. $1267.28 

Int. on $1439.83 from April 18, 1931, to May 25, 1931 
Int. on $1344.83 from May 25, 1931, to July 6, 1931 
Int. on $1300.28 from July 6, 1931, to Aug. 8, 1931 
Int. on $1267.28 from August 8, 1931 

AUBREY B. FENNELL, 
LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiff.. . 

Oyer and Demurrer to Amended Declaration. 

Filed October 12, 1932. 

And the said defendants and each of them, bv their at- 
torneys Douglas, Obear & Douglas, come and defend the 
wrong and injury complained of and crave oyer of the said 
writing obligatorv in the amended declaration mentioned, 
and it is read to them in the following words and figures: 

4 ‘Know all men by these presents, That we, H. Herfurth, 
Jr., Inc. a corporation organized under the laws of the 
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State of Virginia and having executive offices jin Wash¬ 
ington, D. C., as Principal, and Massachusetts Bonding and 
Insurance Co. of the City of Boston and State; of Mass. 
Surety, are held and firmly bound unto the United States 
of America in the penal sum of Nine Thousand Eight 
Hundred Seventy Dollars, lawful money of the United 
States, for the payment of which well amjl truly to 
7 be made to the United States, We bind ourselves, 
our heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly by these prejsents.” 

and they also crave oyer of the condition and testimony of 
the said writing obligatorv in the amended declaration men- 

W W V 

tioned and it is read to them in these words and figures: 

“The condition of the above obligation is sijch, That 
whereas said Principal entered into a contract with the 
United States of America—by proposal dated August 15, 
1930, and the Treasury Department’s acceptance thereof 
dated August 19, 1930, to the conditions of which accept¬ 
ance said Principal hereby assents, to furnish all labor 
and materials and do and perform all the work-required 
for the demolition of all structures and removing all sur¬ 
plus materials from Square 226, bounded by Pennsylvania 
Avenue on the north, 14th Street on the east, E street on 
the south, and 15th Street on the west, Northwesjt, Wash¬ 
ington, D. C., in strict accordance with the specification 
dated August 4,1930, and the addendum specification dated 
August 11, 1930 (copies of which said proposal, acceptance, 
specification and addendum specification are heretolattached 
and are hereby made a part hereof); Now, if said principal 
shall well and truly perform and fulfill all the undertakings, 
terms, conditions, and so forth, of said contract during 
the original term of said contract and any extensions thereof 
that may be granted on the part of the United States, with 
or without notice to the surety, and shall also veil and 
truly perform and fulfill all the undertakings, ter|ms, con¬ 
ditions, and so forth, of any all duly authorized modifica¬ 
tions of said contract that may hereafter be made, notice 
of which modifications to the Surety being hereby!waived; 
and if said Principal shall promptly make payment to all 
persons supplying said Principal with labor and materials 
in the prosecution of the work provided for in said Contract, 
and any such authorized extension or modification thereof, 
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then this obligation to be void; otherwise to remain in full 
force and virtue. 


In testimony whereof, the said Principal and Surety have 
signed, sealed and delivered this bond this 23 day of 
August, A. D. 1930. 

T173322. 

H. HERFURTH, JR., INC. 

By HUGO HERFURTH, JR., 

President. (Seal.) 

MASSACHUSETTS BONDING & 
INSUR. CO., 

By HUGH L. MURREL, 

Attorney-in-fact. (Seal.)’’ 

Witness: 


MRS. L. A. SCHNECHELI. 


8 which being read and heard, the' defendants say that 
the amended declaration is bad in substance. 

DOUGLAS, OBEAR & DOUGLAS, 

By TYREE DILLARD, JR., 

Attorneys for Defendants. 

The Matters of Law Intended to be Argued. 

1. The amended declaration shows on its face that there 
is a misjoinder of parties plaintiff. 

2. There is no allegation of the authority of I. J. Fulton 
to bring this suit. 

3. The amended declaration fails to allege certain statu¬ 
tory conditions precedent to the right of the plaintiffs to 
bring this suit, i. e., the declaration fails to allege that any 
application has been made to the department under whose 
direction the work was done, or that an affidavit was fur¬ 
nished to said department or that a certified copy of the 
contract and bond were furnished to plaintiffs as is re¬ 
quired by the! United States Code, Title 40, Chap. 3, Sec. 
270, and in that said amended declaration fails to allege 
a notice of publication as required by the aforesaid Sec¬ 
tion 270. 

DOUGLAS, OBEAR & DOUGLAS, 

By TYREE DILLARD, Jr., 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 

Monday, November 7,| 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

i 

Upon consideration of the demurrer filed! herein, 

9 to the amended declaration, it is ordered tjiat said 
demurrer be, and the same' is herebv overruled. 

Pleas. 

i 

Filed November 28, 1932. j 

I 

i 

I. j 

Come now the defendants, H. Herfurth, Jr. Inc., and 
Massachusstts Bonding & Insurance Company, by their 
attorneys, Douglas, Obear & Douglas and for a first plea 
to the amended declaration these defendants adnjit each 
and every allegation thereof except as follows:! They 
deny that the defendant, H. Herfurth, Jr. Inc. breached 
the condition of the writing obligatory, mentioned jin said 
amended declaration and more fully set out in oye|r here¬ 
tofore craved bv these defendants, and denv that slaid de- 
fendant did not, or would not make payment to all persons 
supplying it with labor and materials in the prosecution 
of the work provided for in the contract between defendant, 
H. Herfurth, Jr. Inc. and the Treasury Department* of the 
United States, and deny that said defendant failed! or re¬ 
fused so to do; they have no knowledge of the contract 
alleged to have been entered into between Rudolph W. 
Herfurth and plaintiff G. H. Shartzer, nor of the tepns or 
provisions thereof; they have no knowledge of the priomises 
made in said contract by the said Rudolph W. Herfurth, 
nor of the work, done thereunder, or otherwise, by tljie said 
G. H. Shartzer, nor of the failure of Rudolph W. Hbrfurth 
to make payment to plaintiff G. H. Shartzer of the fum of 
$1,267.29, or any other sum due him for labor supplied and 
performed as in said amended declaration alleged, ^nd in 
so far as these several matters may be material in this 
cause, require strict proof thereof; they deny that 

10 the defendant H. Herfurth, Jr. Inc. has not paid the 
sum of $1,267.29 alleged to be due the plaintiff 
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Sharizer, or any part thereof, but these defendants say 
that the said Shartzer has been fully paid for all labor 
supplied and performed by him on the work declared on, 
by the defendant H. Herfurth, Jr. Inc.; they have no knowl¬ 
edge of the assignment by the plaintiff Shartzer of all or 
any sums of money due him under his contract with 
Rudolph AY. Herfurth, or any other contract, to The Union 
Trust Company of Dayton, Ohio, nor of the financial affairs 
of said Bank, nor of the placing of the affairs of said Bank 
in the hands of plaintiff, I. H. Fulton, Superintendent of 
Banks, State of Ohio, as in said amended declaration al¬ 
leged, and in so far as these several matters are material 
herein, require strict proof thereof. 

Wherefore, the defendants pray judgment if the said 
plaintiffs ought to have their aforesaid action against them. 

II. 


And the defendants, H. Herfurth, Jr. Inc., and Massa¬ 
chusetts Bonding & Insurance Company, by their attorneys, 
Douglas, Obegr & Douglas, for a further plea to the wrong 
and injury complained of say: 

That after the plaintiff G. H. Shartzer entered into the 
contract with, Rudolph W. Herfurth for supplying work 
and labor in clearing Square 226 in the District of Colum¬ 
bia as in the amended declaration alleged, the said plain¬ 
tiff Shartzer did proceed under said contract to do and 
perform certain work thereunder, the nature and amount 
of which being unknown to the defendants, they require 
strict proof thereof, and said work being the same declared 


on in the amended declaration and more fully set out in 
the bill of particulars attached thereto; that thereafter on 

to-wit the — day of-, 1931, the defendant H. Herfurth, 

Jr. Inc 1 did take over from said R. W. Herfurth the 
11 completion of the work and labor in clearing said 
Square 226; that in connection with the completion 
of the work by H. Herfurth, Jr. Inc., the plaintiff Shartzer, 
on the 20th day of April, 1931, entered into a contract under 
seal with H. Herfurth, Jr., personally, and defendant H. 
Herfurth, Jr. Inc., which agreement the said defendants 
now bring into court, the date whereof is the date and vear 
aforesaid, by which agreement the said H. Herfurth, Jr. 
and H. Herfurth, Jr. Inc. obligated themselves to pay the 
plaintiff Shartzer for work to be done by the latter at cer¬ 
tain rates therein specified; that as a part of the aforesaid 
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agreement of April 20, 1931, and in consideration thereof, 
the plaintiff Shartzer did on to-wit the 30th day 0f April, 
1931, by and through his agent and attorney-in-facj: execute 
a written release for, and acknowledge payment of, all 
moneys due for work and/or labor theretofore donp or sup¬ 
plied by the plaintiff Shartzer on Square 226, which release 
and receipt included the work declared on in the jjimended 
declaration and bill of particulars attached thereto, said 
release being as follows: 

“District of Columbia, ss: j 

Before me, Alexander H. Galt, a Notary Public in and 
for the District of Columbia, personally appeared G. E. 
Francis, attorney in fact for G. H. Shartzer, wlio being 
first duly sworn stated that all moneys now due for labor 
and trucks on work now being performed by G. H. Shartzer, 
on Square 226, Washington, D. C., for H. R. Herfujrth, Jr., 
have been duly paid in full to date. 

G. II. SHARTZER, 

By G. E. FRANCIS, i 

Attorney in j Fact. 

l 

I 

Sworn to and subscribed before me this thirtiethj day of 
April, 1931. 

ALEXANDER H. GALT, 

[seal.] Notary Public.” 

That the name “H. R. Herfurth, Jr.” contained in said 
release was a typographical error and was inserted by 
mistake, said name should have been “H. Herfurth, Jr. 

Inc”; that after the execution of the aforesaid re- 
12 lease and contract of April 20, 1931, the plaintiff 
Shartzer did do and perform substantial work under 
said contract and the defendant H. Herfurth, Jr. Inc. has 
made full payment therefor to the said plaintiff ajnd has 
done and performed each and every act to be dohe and 
performed by it thereunder. 

Wherefore, the defendants pray judgment if tlje said 
plaintiffs ought to have their aforesaid action againsj: them. 

DOUGLAS, OBEAR & DOUGLAS,! 

Bv TYREE DILLARD, JR., 

Attorneys for Defendants //. Herfurth, 
Jr. Inc. and Massachusetts Bunding & 
Insurance Company. ! 
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Stipulation. 


Filed November 13, 1934. 


It is hereby stipulated and agreed by and between coun¬ 
sel for respective parties in the above entitled cause, that 
I. J. Fulton, residing in the City of Columbus, State of 
Ohio, would if produced as a witness for plaintiff at the 
trial of said cause testifv as follows: 

That on July 14, 1932, and for sometime prior thereto 
and continuously since that date he was and has been the 
superintendent of banks of the State of Ohio; that prior to 
July 14, 1932, the Union Trust Company of Dayton, Ohio, 
because of its financial condition had been placed in the 
hands of I. J: Fulton as Superintendent of Banks of the 
State of Ohio for liquidation. 

That amongj the assets of the said Union Trust Company 
of Dayton, Ohio, which came into his hands as Superintend¬ 
ent of Banks was a claim upon open account of one G. H. 
Sliartzer against H. Herfurth, Jr. Inc., a body corporate, 
and the Massachusetts Bonding & Insurance Com- 
13 pany, a body corporate, as evidenced by itemized 
statement of G. H. Shartzer with R. W. Herfurth upon 
which there was written an assignment from G. H. 
Shartzer to the Union Trust Company, Dayton, Ohio, said 
itemized statement and vouchers being hereto annexed and 
marked Exhibit “B”; that said claim constitutes one of 
the assets of the Union Trust Company. 

That one D. J. Scliurr, Special Deputy Superintendent 
of Banks on behalf of witness I. J. Fulton, Superintendent 
of Banks in charge of liquidation of the Union Trust Com¬ 
pany, Dayton, iOhio, did stamp said statement and vouchers 
heretofore referred to as his Exhibit “B” with a purported 
assignment from him the said I. J. Fulton, as Superintend¬ 
ent of Banks qf the State of Ohio, to the Winters National 


Bank and Trust Company; that there had been an agree¬ 
ment to assign certain assets of the said Union Trust Com¬ 
pany to the Winters National Bank and Trust Company 
of Dayton, Ohio, but certain other assets of the Union Trust 
Company including some unliquidated claims and claims 
in litigation were not to be assigned, among such claims 
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so retained as aforesaid was the claim heretofore assigned 
by said G. H. Shartzer to the Union Trust Company above 
referred to; that said stamp purporting to assign said 
claim was entered thereon by mistake and the Deputy had 
no authority to make such purported assignment ajnd upon 
discovery thereof the same was cancelled and that there 
has never been an assignment of said claim and t^iat said 
claim remained and still is one of the assets of the said 
Union Trust Company, of Dayton, Ohio, in the bands of 
the said I. J. Fulton, Superintendent of Banks of tjie State 
of Ohio in charge of the liquidation of the Uniojn Trust 
Company of Dayton, Ohio. i 

That since he took charge of the affairs of th<ji Union 
Trust Company, this claim has not been paid or any part 
thereof; that there has been no assignment or ot}ier dis¬ 
position of said claim by him to any one; that said 
14 claim has since July 13, 1932, been continuously and 
still is one of the uncollected assets of said bapk. 

It is hereby further stipulated and agreed by and between 
counsel for respective parties in the above entitled cause, 
that bv virtue of his office and the laws of the State of 
Ohio, the Superintendent of Banks is authorized to sue 
in his own name as Superintendent of Banks for the State 
of Ohio, upon all obligations due such banks as qve and 
were placed in his hands for liquidation, and that he is 
authorized by law to file this suit in the Supreme Cburt of 
the District of Columbia, Law No. 81551. 

7 j 

It is further stipulated and agreed that W. G. Djvidson 
would if called as a witness for the plaintiff testify as 
follows: 

That for a long time prior to the 1st day of April 1931, 
and continuously from said date to the 14th day of July 
1932, he was president of the Union Trust Company of 
Dayton, Ohio; that on April 17, 1931, for a valuable con¬ 
sideration G. H. Shartzer assigned to the Union ! Trust 
Company of Dayton, Ohio, a claim of the said |G. H. 
Shartzer for certain moneys due and owing the said G. H. 
Shartzer as more fully appears from the annexed statement 
and vouchers. The statement of said indebtedness and 
vouchers with the executed assignment appearing thereon 
marked Exhibit “B” was delivered to the bank and was 
held by the bank until the said bank was taken ovpr for 
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liquidation by I. J. Fulton, Superintendent of Banks, dur¬ 
ing which period no payment was made thereon. 

AUBREY B. FENNELL, 

L. Q. C. LAMAR, 

Attorneys for Plaintiff. 
DOUGLAS, OBEAR, MORGAN & 
CAMPBELL, 

By E. D. CAMPBELL, 

Attorneys for Defendant. 

15 Motion to Dismiss G. II. Shartzer and Union Trust 
Company as Party Plaintiffs and to Amend 
the Amended Declaration. 

Filed November 13, 1934. 

Comes now the plaintiff in the above entitled cause and 
moves to dismiss G. II. Shartzer and the Union Trust Com¬ 
pany of Dayton, Ohio, a body corporate, as parties plain¬ 
tiff in said cause; and that said amended declaration be 
amended as follows : 

That there be stricken from the caption thereof the fol¬ 
lowing: “G. II. Shartzer, North Irwin Street and Big 4 
Railroad, Dayton, Ohio, the Union Trust Company of Day- 
ton, Ohio, a body corporate.” 

By striking out the 5th and a portion of the 6th lines 
on the first page thereof containing the following words: 
“G. H. Shartzer, The Union Trust Company of Dayton, 
Ohio, a body corporate, and," 

By striking out after the word “August” in line 17, page 
two, the figure 1 “15” and substitute in lieu thereof the figure 
“19.” 

By inserting between the word “with” and the letters 
and word “G. H. Shartzer” the word “one” in the 11th 
line of the 3rd page thereof. 

By striking out the words “The Equitable plaintiff here¬ 
in” in the 11th and 12th lines of page 3 thereof. 

By striking out the words “Equitable plaintiff” in the 
following places,—lines 13, 18, 22 and 26 of page 3 of said 
amended declaration. 

By striking out the words “Equitable plaintiff” in line 
23, page 3 of said amended declaration and insert in lieu 
thereof the letter and words “G. H. Shartzer.” 
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16 By striking out the words “G. H. Sharper and 
others” in the 6th and 7th lines of page 4| of said 

amended declaration. 

By substituting the word 44 plain!iff” in the p^ice and 
stead of the word 44 plaintiffs” in the 7 th line of I the 4th 
page of said amended declaration. | 

By striking out the words 44 plaintiffs do” in the jotli line 
of page 4 of said amended declaration and substituting in 
lieu thereof the words 4 ‘plaintiff does.” j 

By striking out the words “Equitable plaintiff ” in!the 15th 
line and the words “the Equitable plaintiff” in tjhe 17th 
line on the 4th and last page of said amended declara¬ 
tion. ! 

By substituting the word “plaintiff” in place! of the 
word “plaintiffs” in the 23rd and 24th lines of phge 4 of 
said amended declaration. j 

By striking out the period after the word 44 Ohio 1’ in the 
21st line of page 4 of the amended declaration andj adding 
the words “and is duly authorized by the laws of the State 
of Ohio to bring this suit.” 

AUBREY B. FEXXELll 
L. Q. C. LAMAR, 

Attorneys for Plaintiff. 

\Vp eminent 

DOUGLAS, OBEAR, MORGAX & 

CAMPBELL, 

Attorneys for Defendant. 

Bv EDMUXD D. CAMPBELL. 

i 

(In margin:) Granted: A. A. AY., Chief Justicej 

Memoranda. 

January 21, 1935.—Jury sworn and respited. 

January 22, 1935.—Verdict for plaintiff for $1267.28 and 
interest from August 8, 1931, by direction iof the 

17 Court. | 

| 

Supreme Court of the District of Columbia.! 

Fridav, February 8, 1:935. 

Session resumed pursuant to adjournment, Hon.; Chief 
Justice Alfred A. AA 7 heat, presiding. 

Upon consideration of the motion filed herein, forja new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered.; 
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Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of One Thousand Two Hundred 
Sixty-seven Dollars and Twenty-eight Cents ($1267.28) with 
interest thereon from August 8, 1931, together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendants by their 
attorneys of record, in open Court, note an appeal to the 
Court of Appeals of this District; whereupon, an undertak¬ 
ing to act as a supersedeas bond is hereby fixed in the sum 
of Two Thousand Dollars ($2000.00), and a further under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

M emoranda. 

March 4, 1935.—$50 deposited in lieu of Bond of Ap¬ 
peal. 

Time for filing Bill of Exceptions extended from time to 
time to May 22, 1935. 

18 Assignment of Errors. 

Filed May 17, 1935. 

Come now the defendants II. Herfurth, Jr., Inc., a cor¬ 
poration, and The Massachusetts Bonding and Insurance 
Company, a Corporation, and assign the following errors to 
actions of the trial court herein: 

1. The court erred in refusing to admit in evidence de¬ 
fendants ? Exhibit “A,” constituting a receipt or release, 
specifically pleaded by the defendants. 

2. The court erred in rejecting defendants' proffer of 
testimony as to the circumstances surrounding the execu¬ 
tion and delivery of defendants’ Exhibit “A,” which testi¬ 
mony was offered on the ground that the language of the 
paper was ambiguous and that verbal testimony might be 
offered to explain it. 

3. The court erred in refusing to admit in evidence the 
checks giveni by the defendant H. Herfurth, Jr., Inc., to 
Shartzer, identified as defendants’ Exhibits 3, 4 and 5, 
which checks contain notations indicating that the moneys 
represented thereby were accepted in full of all sums due 
to date. 
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19 4. The court erred in rejecting the defendants’ 
proffer of testimony as to the circumstances of the 

execution and delivery of said Defendants’ Exhibits 3, 4 
and 5. 

5. The court erred in refusing to admit in evidence the 

receipt dated April 25, 1931, offered as Defendants’ Ex¬ 
hibit 2. I 

6. The court erred in excluding testimony offered by the 
defendants as to an agreement between Rudolph Ijlerfurth 
and Shartzer respecting arrangements between thjmi as to 
payment of the balance owed by Rudolph Herfurtih. 

7. The court erred in excluding testimony offered bv the 

defendants as to the verbal agreement between iH. Her- 
furth, Jr. Inc., and Shartzer, made on or about April 18, 
1931. | 

8. The court erred in excluding testimony offered by the 
defendants seeking to differentiate and distinguish [between 
the costs of labor and the rental of machinery respectively, 
going into the bills submitted by Shartzer to R. }V. Her- 
fu rth. 

9. The court erred in directing a verdict for the plain¬ 
tiff. ' j 

10. The court erred in overruling defendants’ demurrer 
to plaintiff’s amended declaration. 

CHAS. A. DOUGLAS, i 
EDMUND D. CAMPBELL, 

Attorneys for Defendants. 

Service of a copy of the foregoing assignment of errors 
acknowledged May 13, 1935. | 

AUBREY B. FENNELL, 

L. Q. C. LAMAR, 

Attorneys for Plaintiff . 

20 Supreme Court of the District of Columbia, j 

Friday, May 17, 1935. 

Session resumed pursuant to adjournment, Honj. Chief 
Justice Alfred A. Wheat, presiding. j 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants hy their 
attorneys submit to the Court their Bill of Exception^ taken 
at the trial of this cause, and pray that the same be signed 

3—6498a | 
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and made of record, wane pro tunc, which is hereby ac¬ 
cordingly done. 

Designation of Record. 

Filed March 15, 1935. 

Xow come H. Herfurth, Jr. Inc., a corporation, and 
Massachusetts Bonding & Insurance Company, a corpora¬ 
tion. appellants in the above entitled cause and designate 
the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for 
the determination of the questions raised on appeal, 
namelv: 

1. Amended declaration and Bill .of Particulars, Sep¬ 
tember 23, 1932. 

2. Over and Demurrer to Amended Declaration, October 
12, 1932. 

3. Minute entry overruling Demurrer to Amended Dec- 
laration, November 7, 1932. 

4. First and Second Pleas (only) of defendants. 

5. Stipulation of testimony, November 13, 1934. 

6. Motion to dismiss as to certain plaintiffs and to amend 
Declaration, November 13, 1934. 

7. Memorandum, Jury sworn and respited, January 21, 
1935. 

8. Memorandum, verdict for plaintiff, January 22, 

21 1935. 

9. Minute entry, motion for new trial overruled 
and entry of judgment, noting of appeal and fixing of bond 
or cash deposit on appeal, February 8, 1935. 

10. Memorandum, $50.00 cash deposit on appeal, March 
4, 1935. 

11. Minute entry extending time for filing Bill of Excep¬ 
tions, March 4, 1935. 

12. Assignment of Errors. 

13. This designation of record. 

CHAS. A. DOUGLAS, 
EDMUND D. CAMPBELL. 

Service of a copy of the foregoing designation of record 
acknowledged this 15th dav of March, 1935. 

I AUBREY B. FENNELL, 


Attorney for Plaintiff. 



UNITED STATES OF AMERICA. 


19 


Memorandum. j 

June 11, 1935.—Motion to substitute Samuel IjL Squire, 
Superintendent of Banks, State of Ohio, as party) plaintiff, 
filed. Motion granted by Joseph IV. Cox, Justice. ! 

22 Supreme Court of the District of Columbia. 

I 

United States of America, ! 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme'Court of 
the District of Columbia hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a J:rue and 
correct transcript of the record according to directions of 
counsel herein filed, copy of which is made par): of this 
transcript, in cause Xo. 81551 at Law, wherein United States 
of America to the use of G. H. Shartzer, The Uniqn Trust 
Company of Dayton, Ohio, a body corporate, and 1[. J. Ful¬ 
ton, Superintendent of Banks, State of Ohio, are Iflaintiffs 
and H. Herfurth, Jr. Inc., a body corporate, and Thp Massa¬ 
chusetts Bonding & Insurance Co., a body corporate, are 
Defendants, as the same remains upon the files an(jl of rec¬ 
ord in said Court. j 

In testimony whereof, I hereunto subscribe my n^me and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24tli day of May, 1935. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK CUNNINGHAM, 

blerk. 

23 In the Supreme Court of the District of Colurhbia. 

I 

At Law. 

i 

No. 81,551. ! 

i 

United States of America, to the Use of I. J. Fulton, 
Superintendent of Banks, State of Ohio, Daytoij, Ohio, 

Plaintiff. j 

vs. | 

H. Herfurth, Jr., Inc., a Corporation, The Massachusetts 
Bonding and Insurance Company, a Corporation, defend¬ 
ants. | 

Bill of Exceptions. j 

i 

Be it remembered, that on the 21st day of January, 1935, 
the above entitled cause came on for trial before the Honor- 
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able Chief Justice Alfred A. Wheat and a jury, upon the 
issues joined between the plaintiff and the defendants. 

There werei present on behalf of the plaintiff Aubrey B. 
Fennell, Esquire, and L. Q. C. Lamar, Esquire, and on be¬ 
half of the defendants and each of them, Edmund D. Camp¬ 
bell, Esquire. 

Whereupon the plaintiff, to maintain issues on its part 
joined, offered in evidence as plaintiff’s Exhibit No. 1, a 
contract between the United States of America and H. Her- 
furth, Jr. Inc., in and by which contract H. Herfurth, Jr. 
Inc. agreed with the United States of America for the dem¬ 
olition of buildings and clearing of the site of Square 226 
in the District of Columbia, improved by premises com¬ 
monly known as the Poli’s Theater. The following perti¬ 
nent. portions of said contract were read to the jury: 

Letter dated August 15, 1930, from H. Herfurth, 
24 Jr., Inc., to the Supervising Architect, Treasury De¬ 
partment, Washington, D. C.: 


“In compliance with your invitations for bids dated Au¬ 
gust 4,1930, the undersigned hereby proposes to furnish the 
materials and perform the work required for demolition of 
buildings and clearing site of Square Xo. 226, Washington, 
D. C., in strict accordance with the specifications, for the 
sum of Nine Thousand Eight Hundred Seventv Dollars 
($9,870). If awarded the contract the work will be com¬ 
pleted within the specified number of calendar days after 
date of receipt of notice to proceed.” 


Letter dated August 19, 1930 from Treasury Depart¬ 
ment to H. Herfurth, Jr. Inc.: 

“In accordance with Department approval of even date, 
your proposal dated Aug. 15, 1930, the lowest of eight re¬ 
ceived under advertisement, in amount nine thousand eight 
hundred seventy dollars ($9,870), is accepted to furnish all 
labor and materials and perform all work required for dem¬ 
olition of all structures and removing all surplus mate¬ 
rials from Square 226, bounded by Pa. Ave. on the North, 
14th St. on the east, E St. on the south and 15th St. on the 
west, Northwest, Washington, D. C. in strict accordance 
with the Specification therefor dated August 4, 1930, adden¬ 
dum thereto dated Aug. 11, 1930, and the instructions of the 
Government’s representative in conformitv therewith. 
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The work is to be completed within sixty (60) calendar 
days from the date of receipt of notice to proceed^ 

It is understood and agreed that you will furnisl} a bond in 
an amount equal to your lump sum proposal ($9,870), with 
sureties acceptable to this Department, guaranteeing the 
faithful carrying out of the contract, a form for which bond 
will be furnished you, the same to be returned imlmediatelv 

* 7 j •/ 

file in the office of the Supervising Architect. 

Your check will be held until acceptance of your bond. 

Payment will be made from the appropriation! Acquisi¬ 
tion of Triangle Properties, Washington, t). C. 

25 Respectfully, 

(Signed) FERRY K. HEATH, 
Assistant Secretary of the Treasury. 

Certificate of final settlement, dated June 8, 1034, from 
the Director of Public Works, as follows: 

This is to certify that final settlement authorization (i. e., 
approval by the Treasury Department of the basip of final 
settlement recommended by the Supervising Architect) un¬ 
der the contract entered into by H. Herfurth, Jr. j Inc., for 
demolition of structures and removing surplus Materials, 
Square 226, Washington, D. C., was dated July 15|, 1931. 

I 

“Bond. j 

Know all men by these presents, that we, II. Eferfurth, 
Jr. Inc., a corporation organized under the laws of the State 
of Virginia and having executive offices in Washington, 
D. C., as Principal and Massachusetts Bonding & Insurance 
Co., of the City of Boston and State of Mass.,| Surety, 
are held and firmly bound unto the United States ojf Amer¬ 
ica in the penal sum of Nine Thousand Eight Hundred Sev¬ 
enty Dollars, lawful money of the United States,! for the 
payment of which well and truly to be made to thq United 
States, we bind ourselves, our heirs, executors, adminis¬ 
trators, successors and assigns, jointly and severally, firmly 
by these presents. j 

The condition of the above obligation is such, thalf where¬ 
as said Principal entered into a contract with the! United 
States of America—by proposal dated August 15, 1^30, and 
the Treasury Department’s acceptance thereof dated Au¬ 
gust 19, 1930, to the conditions of which acceptance said 


n. HERFUKTH, JR., INC., VS. 


99 

mm »mt 

Principal hereby assents, to furnish all the labor and mate¬ 
rials and do and perform all the work required for the 
demolition of all structures and removing all surplus mate¬ 
rials from Square 226, bounded by Pennsylvania 

26 Avenue on the north, 14th Street on the east, E Street 
on the south, and 15th Street on the west, North¬ 
west, Washington, D. C. in strict accordance with the speci¬ 
fications dated August 4, 1930, and the addendum specifi¬ 
cation dated August 11, 1930 (copies of which said pro¬ 
posal, acceptance, specification and addendum specification 
are hereto attached and are hereby made a part hereof): 
Now, if said Principal shall well and truly perform and ful¬ 
fill all the undertakings, terms, conditions, and so forth, of 
said contract during the original term of said contract and 
any extensions thereof that may be granted on the part of 
the United States, with or without notice to the surety, and 
shall also well and truly perform and fulfill all the under¬ 
takings, terms, conditions and so forth, of any and all dulv 
authorized modifications of said contract that may here¬ 
after be made, notice of which modifications to the Suretv 

•> 

being hereby waived; and if said Principal shall make pay¬ 
ment to all persons supplying said Principal with labor and 
materials in the prosecution of the work provided for in 
said contract,!and any such authorized extension or modifi¬ 
cation thereof, then this obligation to be void: otherwise to 
remain in full force and virtue. 

In testimony whereof, the said Principal and Surety have 
signed, sealed and delivered this bond this 23 day of Au¬ 
gust, A. D. 1930. 

H. HERFUKTH, JR,, INC., 

By HUGO HERFUKTH, Jr., 

i President, 

MASSACHUSETTS BONDING & INS. CO., 
By HUGH L. MURRELL, 

Attorney in Fact. 

Witness: 

MRS. L. G. SCHNEEKELI. 

27 Note: This date must agree with, or be earlier 
than, the dates of the certificates on the following 

pages.” 

It was thereupon stipulated between plaintiff and the 
defendants that the defendant H. Herfurth, Jr. Inc. had 
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sublet the work involved in its contract with llije United 
States to one Rudolph W. Herfurth, who was a j sub-con¬ 
tractor of H. Herfurth, Jr. Inc. and that Rudolph jW. Her¬ 
furth subsequently sublet a portion of the work !to G. H. 
Shartzer, the payment for which is the subject njiatter of 
this suit. 

The plaintiff thereupon offered and there was j received 
in evidence as Plaintiff’s Exhibit No. 2, the following agree¬ 
ment between G. H. Shartzer and Rudolph AY. Herfurth: 

This agreement made this 20th day of March, 3-931, by 
and between G. H. Shartzer of Dayton, Ohio, partly of the 
first part and Rudolph W. Herfurth of Washington, D. C., 
party of the second part: Witnesseth: 

That for and in consideration of the agreements and 
covenants hereinafter set forth, the parties heretq hereby 
covenant and agree with each other as follows: The party 
of the first part hereby covenants and agrees with tljie party 
of the second part to do all power shovel work an|d to re¬ 
move from Square 226 in District of Columbia all of the 
wrecking debris broken up to size usual for shovel han¬ 
dling. All breaking up of debris to shovel size to be done 
by R. W. Herfurth and made ready for party of the first 
part without delay to any of the trucks of the said party 
of the first part. Said party of the first part agrees to 
remove all debris from Square 226 except debris frjom the¬ 
atre building by April 8, 1931, provided said debris is 
broken to shovel size by said party of the second part as 
hereinbefore provided. 

The party of the second part agrees to pay the party of 
the first part on the basis of 60^ per cubic yard oh truck. 
The parties hereto covenant and agree that the capacity 
of each of the trucks used by the party of the first part on 
this job shall first be determined by a representative 
28 of each of the parties hereto at the time the truck 
goes on the job and that each truck shall be labeled 
by chalk or other appropriate marking thereon whiclf labels 
shall indicate the cubic yard capacity of said trubk and 
shall be binding on both of the parties hereto for the pur¬ 
poses of this contract. 

Party of the second part hereby covenants and iagrees 
to pay to the party of the first part 75% of the amount due 
the said party of the first part under this contract On Fri¬ 
day of each week during the life of this contract and to pay 
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the said party of the first part in full for all work thereto¬ 
fore done by him under this contract within ten (10) days 
after April S, 1931, to-wit: on or before April 18, 1931. 
Parties hereto stipulate and agree with each other that the 
said parties of the second part may remove at their own 
expense any salvage from the debris in Square 226 pro¬ 
vided the said party of the first part shall not be delayed 
in the performance of this contract by any such removal 
of salvage material by the said party of the second part. 
It is mutually agreed by the parties hereto that the party 
of the first part is not in any way obligated to the party 
of the second part (or to his prime contractor) or to the 
United States Government for liquidated damages or pen¬ 
alty for delay in the performance of this contract and the 
said party of the second part expressly covenants and 
agrees to save the party of the first part harmless on any 


such claim or demand. 

It is expressly agreed by the parties hereto that any 
breaking up of debris which shall be done by the party of 
the first part shall be paid for by the party of the second 
part on an hourly basis at a rate per hour to be agreed upon 
by the parties hereto. 

Witness our hands and seals this 20th day of March A. D. 


1931. 


(Signed) G. H. SHARTZER. (Seal.) 

R, W. HERFURTII. (Seal.) 


29 The plaintiff thereupon offered and there was re¬ 
ceived in evidence deposition duly taken on Novem¬ 
ber 14, 1934, of one G. E. Francis, who having been first 
duly sworn as? a witness for the plaintiff, testified in sub¬ 
stance as follows: 

Direct examination: 

In 19311 was superintendent of the work of G. II. Shart- 
zer in Washington. I am not still connected with his busi¬ 
ness. The job on which I was working for Mr. Shartzer 
in Washington was the removal of debris from the Poli’s 
Theater, Square 226, 15th Street and Pennsylvania Avenue, 
for Rudolph Iierfurth. We had no equipment of our own 
there at that time. We used the power shovel of Jake 
Puterbaugh and their trucks which was the only substantial 
necessary equipment. In doing the work the shovel picked 
up the debris and loaded it on the trucks and the trucks 
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transported it to the dumps. We had various numbers of 
trucks at different times. We averaged about eight trucks 
a day. In order to determine the number of loa^ls taken 
by us from the job each day each truck was marked with 
the number of cubic contents on the side. At thp end of 
each day I agreed with Rudolph Herfurth, in Iris office, 
on the number of yards. Tickets were issued by Herfurth 
to each driver every time we took a load out and they turned 
those tickets in to me at night and I met with Herfurth and 
he kept an individual check on the trucks and so d}d I and 
we used these tickets to check on our own figures a!nd each 
night we agreed on the amount of the loads haulecj during 
the day. These were ordinary pasteboard tickets issued by 
Herfurth. Mr. Rudolph Herfurth’s agent on the job would 
then deliver a ticket to each driver showing the nujnber of 
cubic yards contained in that. load. The driver woiild turn 
them in to me at night. I would check these with ffiy own 
figures. I kept an individual check on these I figures 
30 on a daily tally sheet, then at the end of eacn day’s 
work I would meet with Herfurth in his ofljice and 
he would have the record of his man of the ambunt of 
tickets issued and we would check them against eaclf other. 
I don’t remember finding any discrepancy at any time. 
Mr. Herfurth’s office was a sort of shanty or worthed on 
the job. After making this check of the tickets I would 
make out a sheet each day of the amount, in duplicate, Her¬ 
furth would keep one and I would keep one. At the end 
of each week for the purpose of settlement we made up a 
sheet appertaining to the whole week, which we settled on 
that basis, on Saturday. After checking our figures with 
Mr. Herfurth the tickets were turned back to him. | 

i 

Thereupon plaintiff offered in evidence as Exhibit! No. 2, 
a weekly settlement sheet containing charges against the 
defendants, which charges correspond with those seb out in 


plaintiff’s Bill of Particulars. 

The witness thereupon continued as follows: 


In addition to the removal charges as shown in Exhibit 2 
for loads of debris there were certain charges for hours of 
shovel work in connection with removing walls or eyelbeams 
or other materials, apart from the actual loading pf the 
trucks. The shovel was used in knocking down the walls 
which were left standing and there was quite a bit of steel 
work in this job which had to be drug out and whicl^ Her- 
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furlh was salvaging-, and it was agreed that any time the 
shovel was held up and the trucks were idle, and it was 
necessary for the shovel to break this stuff up, or handle 
walls or anything like that, that we would be paid at the 
rate of $15.00 an hour for shovel time. Herfurth was obli¬ 
gated by his contract with Shartzer to reduce all wrecking 
debris to size usual for shovel handling but when Herfurth 
failed to have sufficient debris broken up to keep Shartzer's 
men busv a verbal agreement was made with Herfurth for 
payment on the basis of $15 per hour in using the steam 
shovel for this purpose. At the conclusion of each day’s 
work I took up with Mr. Herfurth the charges made by me 
for shovel time as I had the loading time. He would 
Ml call his foreman, Mr. Johnson, to verify the figures 
and they were never objected to. 

There came a time when Rudolph Herfurth fell down on 
his payments and before we would go any further with the 
work Mr. Shartzer called in the original contractor, II. 
Herfurth, and we entered into a new contract. 


There was thereupon offered and received in evidence as 
Plaintiff’s Exhibits Xo. 3, contract between G. II. Shartzer 
and H. Herfurth, Jr. Inc., as follows: 


This agreement, made this 20th day of April, 1931, by 
and between G. H. Shartzer of Dayton, Ohio, party of the 
first part and II. Herfurth Jr. Inc. a corporation, organized 
and existing iimder the laws of the State of Virginia and 
Hugo Herfurth Jr. individually, parties of the second part, 
hereinafter called parties of the second part, which expres¬ 
sion shall include all heirs, successors, personal representa¬ 
tives and assigns where the context so requires or admits, 


witnesseth : 

That for and in consideration of the agreements and 
covenants hereinafter set forth, the parties hereto hereby 
covenant and; agree with each other as follows: The party 
of the first part hereby covenants and agrees with the party 
of the second part to do all power shovel work and to re¬ 
move from Square 226 in the District of Columbia all of the 
wrecking debris broken up to size usual for shovel handling. 
All breaking up of debris to shovel size to be done by 
parties of the; second part and made ready for party of the 
first part without delay to any of the trucks of the said 
party of the first part. 
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The parties of the second part agree to pay the party of 
the first part on the basis of 6(ty per cubic yard oh truck. 
The parties hereto covenant and agree that the Rapacity 
of each of the trucks used by the party of the first 

32 part on this job shall first be determined by h repre¬ 
sentative by each of the parties hereto at the time 

the truck goes on the job and that each truck shall bei labeled 
by chalk or other appropriate marking thereon which labels 
shall indicate the cubic yard capacity of said triick and 
shall be binding on both of the parties hereto for tjhe pur¬ 
poses of this contract. j 

Parties of the second part hereby covenant and agree to 
pay to the party of the first part the full amount dfie said 
party of the first part under this contract at noon midday 
on Thursday and Saturday of each week. The firjst pay¬ 
ment hereunder being due and payable April 23rd, 1931, 
said first payment to include all money due party j of the 
first part for work done under this contract up to ^nd in¬ 
cluding the last hour of work done under this contract by 
the party of the first part on Wednesday April 22nd[ 1931; 
the second payment under this contract shall be due and 
payable at noon on Saturday, April 25, 1931, and shall in¬ 
clude all money due party of the first part for work done 
to noon midday April 25, 1931, thereafter during the jlife of 
this contract payment shall be made on Thursday and 
Saturday of each week as hereinbefore specified. 

Parties hereto stipulate and agree with each othejr that 
the said parties of the second part may remove at the^r own 
expense any salvage from the debris in square 226 provided 
the said party of the first part shall not be delayed jin the 
performance of this contract bv anv such removal of sal- 
vage material by the said parties of the second part. | It is 
mutually agreed by the parties hereto that the party ^>f the 
first part is not in any way obligated to the parties <j)f the 
second part or to the United States Government for (liqui¬ 
dated damages or penalty for delay in the performance of 
this contract and the said parties of the second pa|t ex¬ 
pressly covenant and agree to save the party of thg first 
part harmless on any such claim or demand, j 

33 It is expressly agreed by the parties hereto that 
any breaking up of debris which shall be done biv the 

party of the first part shall be paid for by the parties 6f the 
second part on an hourly basis at a rate per hour of ^7.50, 
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said rate is hereby expressly agreed to by the parties 
hereto. 

In witness whereof, the party of the first part has here¬ 
unto set his hand and seal, and Hugo Herfurth, Jr. one of 
the parties of the second part has hereunto set his hand 
and seal and H. Herfurth Jr. Inc. a corporation, party of 
the second part has caused its corporate name to be here¬ 
unto subscribed by Hugo Herfurth its President and Gen¬ 
eral Manager and its corporate seal to be hereto affixed and 
attested by M. F. Herfurth its Secretary and has appointed 
the said Hugo Herfurth its President and General Manager 
its Attornev-in-fact, the same to acknowledge and deliver 
according to law in duplicate upon the day and year here¬ 
inabove written. 

The foregoing was duly executed, witnessed and acknowl¬ 
edged. 


The witne ss 
lows: 


G. E. 


Francis thereupon continued as fol- 


After entering into the contract of April 20th the work 
was continued on the same basis as before with the trucks 
being marked for capacity and the same method was used 
for checking and determining the amount of cubic yards. 
We have been paid in full for all work done under this con¬ 
tract of April 20th. 


Q. I call your attention, Mr. Francis, to what purports 
to be a copy of a certain estimate set forth on page three, 
in the second plea of the defendants, in the words and fig¬ 
ures following: 


“District;of Columbia, ss: Before me Alexander H. Galt, 
a Notary Public in and for the District of Columbia per¬ 
sonally appeared G. E. Francis, attorney in fact, for G. H. 
Shartzer, who being first duly sworn stated that all moneys 
now due for labor and trucks on work now being per- 
34 formed by G. H. Shartzer, on Square 226, Washing¬ 
ton, D. C., for H. R. Herfurth, Jr., have been duly 
paid in full to date. G. H. Shartzer, by G. E. Francis, At¬ 
torney in Fact. Sworn to and subscribed before me this 
30th dav of April, 1931. Alexander H. Galt, Xotarv Pub¬ 
lic. (Seal.)” 


Did you sign such :i document, Mr. Francis? A. I can’t 
remember the document. 
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Q. To refresh your recollection, I call your attention fo 
the fact that it bears the date of April 30th, whereas the 
contract between Shartzer and Herfurth, Jr. Incorporated, 
bears the date of April 20th. Does that refresh yopr recol¬ 
lection as to the signing of anv such document bv you! A. 
It runs in my mind that we were to give H. Herfu^tli, Jr., 
when the work was completed, to get our final mohey, we 
were to give him a release of the truck hauling and that is 
supposed to be the instrument that we made for tliat pur¬ 
pose. If so, Herfurth should have a copy of it. 

Q. If you signed any such instrument as I have jjust re¬ 
ferred to, would it have been signed in Washington jor else¬ 
where! A. In Mr. Fennell’s office. 

Q. Do you recall any conversation between you dnd Mr. 
Herfurth about signing such an instrument! A. jl don’t 
recall the signing of it at all, but I do remember that there 
was—Mr. Herfurth asked whether all bills were paid or 
not. 

Q. When you say all bills, what do you mean! ! A. On 
the trucks, for our truck hire and shovel hire. 

Q. In what connection did he make that inquiijyf A. 
That was brought up when we were asking for tpe final 
settlement on the job. 

Q. Between you and Herfurth! A. Yes—well, between 
myself and Herfurth and Fennell. 

Q. What, if anything, did Herfurth say witlji refer- 
35 ence to wanting to know or be assured that if he 
paid you, you in turn had paid all of your bills! A. 
This was undoubtedly the instrument that was entered into 
to guarantee for Herfurth that the bills were paid, j 

Q. And when you say “the bills were paid” yoili refer 
to people you had hired to do work for you on Herfurth’s 
job; is that correct! A. Yes. 

Q. Do you recollect anything further as to the cjircum- 
stances which led up to or surrounded the signing bf this 
instrument which I have just referred to! A. No. i 


Cross-examination: 

I had full charge of the work on the job for Mr. Shartzer. 

Thereupon witness identified as the document lje had 
referred to in direct examination, paper signed by him, 
marked for identification as Defendant’s Exhibit “jA” as 
follows: 
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District of Columbia, 

Before me, Alexander H. Galt, a Notary Public in and 
for the District of Columbia, personally appeared G. E. 
Francis, attorney in fact for G. H. Shartzer, who being 
first dulv sworn stated that all monevs now due for labor 
and trucks on work now being performed by G. 11. Sliartzer, 
on Swgare 226, Washington, D. C., for 11. R. Herfurth, Jr., 
have been dulv paid in full to datecZ. 

36 i ‘ (Sgd.) G. H. SHARTZER, 

By G. E. FRANCIS, 

Attorney in fact . 

Sworn to and subscribed before me this Thirtieth day of 
April, 1931. 

ALEXANDER H. GALT, 

Notary Public. 

Thereupon the plaintiff introduced in evidence a depo¬ 
sition taken of G. H. Shaxtzer, who being first duly sworn, 
testified as follows: 

Direct examination: 


1 am engaged in the wrecking and excavating busines 


iS 




with headquarters at Dayton, Ohio. I would generally 
come to Washington to see about my contract with Rudolph 
Herfurth every week or ten davs. In addition when mv 
written contract was made with Mr. Herfurth for 6U cents 
a yard he hgd men on tbe job salvaging there. The build¬ 
ing was a heap of dirt piled 20-30 feet high. In that dirt 
was iron, metal, lath, brick, stone, lead, brass, whatever it 
may be, and Mr. Herfurth was to get the salvage. We were 
only to remove the debris that he didn’t want and he was 
to keep this salvage material away so it wouldn't interfere 
with loading or holding up our trucks and equipment. So 
when we got to working, the first couple of days we were 
delayed quite a lot and we wasn’t moving the amount of 
yardage, the material away for the proportion of what he 
was paying us, because we were held up. He didn’t get the 
salvage away fast enough. He didn't have enough men. 
Then we entered into a verbal contract, which wasn't in our 
written contract, that our charge would be on the basis of 
about $15.00 an hour. We had to pull beams out. 
37 When he had wrecked this building he had dumped 
everything down on a pile and it had to be pulled 
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out and salvaged and lie settled and paid for part of that 

time. We used some equipment of our own—onb truck I 

think. Possiblv some davs two were used. We had an 

•/ * 

arrangement with Puterbaugh to furnish us with a shovel 
and trucks. When Rudolph Herfurth couldn’t get the sal¬ 
vage and the other material away fast enough I coijnplained 
to him and then he agreed verbally to pay $15.001 an hour 
for the use of the shovel. When actually tliev iused 15 
minutes of shovel time, that is what he was supposed to be 
charged for. It was pretty hard to say the exact jamount. 
The foreman, Mr. Johnson, and Rudolph Herfurth jwere on 
the job and they settled that each day with Francis I had 
nothing to do with the charging whatever. 1 left jit up to 
Francis. There were no complaints on any charges to my 
knowledge until the time we filed this claim. 

When Mr. Rudolph Herfurth went to the hospital his 
wife was on the job carrying out the instructions where lie 
left off and the same foreman was on the job. She told me 
she didn’t have no money, that all the monev she had was 
from the salvage. I asked for a check and she saidjshe had 
none, I was to go up to see the other Herfurths. 1 stopped 
the work. Mr. Ship the Government inspector on the job 
and Mr. Hugo Herfurth went to the Treasury Department 
and returned and decided to go ahead with the new con¬ 
tract and we entered into the contract of April 20th. j (Plain¬ 
tiff’s Exhibit 3.) I couldn’t stay in Washington. Tfiat con¬ 


tract (plaintiff’s Exhibit 3) was written in Mr. F 


jennelPs 

Francis 


office and I instructed him over the phone that 
could sign for me and we argued about the money lie owed. 
The Herfurths, the new company, said he didn’t ivant to 
pay until he got out of the hospital, that his brother owed 
him some money from advance of payroll. He didnj’t know 
anything about it, but he would pay anything new con¬ 
tracted for on the new contract. I was paicjl by H. 
38 Herfurth, Jr. Inc. for all work done and material 
furnished under the new contract of April 20th. 
The charges for the set up in Plaintiff’s Exhibit, No. 2 
against Rudolph Herfurth have not been paid, ajthough 
there have been promises made continually on that land no 
objection on that even after he got out of the hospital. 

Q. I will call your attention, Mr. Shartzer, to jthe in¬ 
strument which has been referred to as Defendants’ Ex¬ 
hibit for identification A, purporting to have been executed 



32 


II. HERFURTH, JR., INC., VS. 


in Washington on April 30th, and referring to certain pay¬ 
ments made. What, if anything, do you know about that 
instrument, Mr. Shartzer, of your own knowledge ! A. I 
don't have anv knowledge of that, no more than I think 
thev told me in Washington, when I was there one time, 
we would have to furnish a release that all bills were paid. 
I think Mr. Herfurth, that is the last contractor, Ilerfurths, 
that paid us, before he would give us a final, we had to show 
that all our bills were paid on the whole job, not only on 
the first job. but on the first contract too, because he lend 
us on to believe that he was going to pay that. 


Thereupon plaintiff offered in evidence the deposition of 
one Harry J. Wager as a witness for the plaintiff, who 
having been first duly sworn, testified as follows: 


Direct examination: 

At the time of the work in Washington referred to in 

this case I was employed by G. H. Shartzer in bookkeeping 

work. I was in Davton. Records were sent in to me weekly 

by Mr. Francis with reference to charges for work done 

on that job. T received Plaintiff’s Exhibit 2 from 

39 Mr. Francis. I have never received anv of the so- 

* 

called loading slips. I made up invoices against Mr. 
R. W. Herfurth from the information and reports sent 
in by Mr. Francis, as shown on Plaintiff’s Exhibit 2. The 
sum shown on this exhibit has not been paid. 


Thereupon it was stipulated by and between the parties 
that G. H. Shartzer, if called as a witness for the plaintiff, 
would testify that proper invoices had been submitted to 
R. W. Herfurth, which invoices were offered and received 
in evidence showing details making up the statement of $1,- 
267.29, and that he had not been paid for the work. 


Thereupon the following stipulation was offered and re¬ 
ceived in evidence on behalf of the plaintiff: 

That I. J. Fulton, residing in the City of Columbus, State 
of Ohio, would if produced as a witness for plaintiff at the 
trial of this cause testify as follows: 


That on July 14. 1932, and for some time prior 
40 thereto and continuously since that date he was and 
has been the superintendent of banks of the State of 
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Ohio: that prior to Julv 14, 1932, the Union Trust Com- 
pany of Dayton, Ohio, because of its financial condition had 
been placed in the hands of I. J. Fulton as Superintendent 
of Banks of the State of Ohio for liquidation. j 

That among the assets of the said Union Trust Com¬ 
pany of Dayton, Ohio, which came into his hands as Super¬ 
intendent of Banks was a claim upon open accounj of one 
G. H. Shartzer against H. Herfurth Jr. Inc., a body cor¬ 
porate, and the Massachusetts Bonding & Insurance Com¬ 
pany, a body corporate, as evidenced by itemized statement 
of G. II. Shartzer with K. W. Herfurth upon which there 
was written an assignment from G. H. Shartzerl to the 
Union Trust Company, Dayton, Ohio, said itemize!:! state¬ 
ment and vouchers being hereto annexed and marked Ex¬ 
hibit “B”; that said claim constitutes one of the} assets 
of the Union Trust Company. 

That one D. J. Schurr, Special Deputy Superintendent of 
Banks on behalf of witness I. J. Fulton, Superintendent of 
Banks in charge of liquidation of the Union Trust Company, 
Dayton, Ohio, did stamp said statement and vouchees here¬ 
tofore referred to as his Exhibit “B” with a purported as¬ 
signment from him the said I. J. Fulton, as Superintendent 
of Banks of the State of Ohio, to the Winters National Bank 
and Trust Company; that there had been an agreement to 
assign certain assets of the said Union Trust Company to 
the Winters National Bank and Trust Company of Dayton, 
Ohio, but certain other assets of the Union Trust Company 
including some unliquidated claims and claims in litigation 
were not to be assigned, among such claims so retailed as 
aforesaid was the claim heretofore assigned by saidj G. H. 
Shartzer to the Union Trust Company above referred to; 
that said stamp purporting to assign said claim was entered 
thereon by mistake and the Deputy had no authority to 
make such purported assignment and upon discovery there¬ 
of the same was cancelled and that there hasj never 
41 been an assignment of said claim and that saidj claim 
remained and still is one of the assets of the said 
Union Trust Company, of Dayton, Ohio, in the hands of the 
said I. J. Fulton, Superintendent of Banks of the St^te of 
Ohio in charge of the liquidation of the Union Trust! Com¬ 
pany of Dayton, Ohio. j 

That since he took charge of the affairs of the tJnion 
Trust Company, this claim has not been paid or an\ v part 
thereof; that there has been no assignment or othek* dis- 
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position of said claim by him to any one; that said claim 
has since Julv 13, 1932. been continuouslv and still is one 
of the uncollected assets of said bank. 

It was further stipulated and agreed that by virtue of his 
office and the laws of the State of Ohio, the Superintendent 
of Banks is authorized to sue in his own name as Superin¬ 
tendent of Banks for the State of Ohio, upon all obliga¬ 
tions due such banks as are and were placed in his hands 
for liquidation, and that he is authorized by law to file 
this suit in the Supreme Court of the District of Columbia, 
Law Xo. 81551. 


It was further stipulated and agreed that W. G. Davidson 
would if called as a witness for the plaintiff testify as fol¬ 
lows : 

That for a long time prior to the 1st day of April, 1931, 
and continuouslv from said date to the 14th dav of Julv, 
1932, he was president of the Union Trust Company of 
Dayton, Ohio; that on April 17, 1931, for a valuable con¬ 
sideration G. H. Shartzer assigned to the Union Trust Com¬ 
pany of Dayton. Ohio, a claim for the said G. H. Shartzer 
for certain moneys due and owing to the said G. H. Shartzer 
as more fully appears from the annexed statement and 
vouchers. The statement of said indebtedness and vouchers 
with the executed assignment appearing thereon marked 
Exhibit 44 B" was delivered to the bank and was held bv the 
bank until the said bank was taken over for liquidation by 
I. J. Fulton, Superintendent of Banks, during 
42 which period no payment was made thereon. 

Thereupon plaintiff offered and there was received in evi¬ 
dence as Plaintiff’s Exhibit Xo. 3, the following letter: 


Herfurth Engine & Machinery Corp. 

Alexandria, Ya., August 15th, 1931. 

Union Trust Co., 

Loan Department, 

Dayton, Ohio. 

Gentlemen : 

This is to acknowledge receipt of your letter of the 11th, 
enclosing copy of assignment of Mr. Shartzer’s bill to you. 

Enclosed you will find correct statement to date, and 
in reply wish to state that owing to poor collections I am 
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unable to make anv further pavment at this time, and would 
like to close up the matter with Mr. Shartzer by giving a 
90 day 6% interest bearing note for the amount sitill due 
him of $1267.29—if this is agreeable and you will advise 
that you have a signed receipt as per enclosed copy, I will 
execute the note made to the order of G. H. Shartze:: or the 
Union Trust Company as you prefer. 

Very trulv vours, 

(Signed) R. W. HERFURTH. 

It was stipulated that R. AV. Herfurth is the brother of 
Hugo Herfurth, Jr. 

Thereupon the plaintiff offered and there was received 
in evidence as Plaintiff’s Exhibit No. 4, a statement which 
it was stipulated was the one referred to in Plaintiff’s Ex¬ 
hibit Xo. 3, which was as follows: 

Statement of G. H. Shartzer’s Invoices as Rendered by 
G. E. Francis, Washington, D. C. j 

Invoice April 9th to 17th, 1931 . j 78.01 

April lltli .. ! 79.55 

April 13th .. j 248.10 

269.40 
232.20 
200.70 
85.20 
246.68 


43 April 14th 
April 15th 

April 16th . 

April 17th . 

April 17th . 


Credits 




439.84 


Credits itemized May 25th, 1931. 
(1) shack as per agreement . 
(1) stove & one desk . 


1172.55 
|267.29 

100.00 
! 10.00 


Received on account 


j 110.00 

15.00 


95.00 

July 6th, 340# rope. 40.80 

July 6th, 3 wire grills. j 3.75 

Aug. 8th. G. E. Francis for account wages 

J. B. Johnston .. | 33.00 
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Thereupon it was stipulated by and between the parties 
that due demand for payment was made on the part of the 
plaintiff or its assignors against the Massachusetts Bonding 
& Insurance Company and against H. Herfurth, Jr. Inc. 
The plaintiff then rested its case. 

Thereupon the defendants to maintain the issues on their 
part joined, called as their first witness Hugo Herfurth, Jr., 
who having been first duly sworn testified in substance as 
follows: 

I am the president of II. Herfurth, Jr. Inc., the corpora¬ 
tion which had the contract with the United States for dem¬ 
olition of the property known as the old Poli's Theater. 
Rudolph AY. Herfurth is my brother. He has no interest 
whatever in H. Herfurth, Jr. Inc., and has never had 
44 any interest. I had a sub-contract with Rudolph AY. 

Herfurth to demolish the PolUs Theater. Air. Shart¬ 
zer was doing certain work for Rudolph AAA Herfurth on 
that contract. 

On April 18th or prior to April 18, 1931, my company 

took the work over for R. AY. Herfurth. He had been taken 

to the hospital sick. I went on the site and told Air. Shart- 

zer that I was going to take over the work and that he 

could move the shovel away. 1 did not know at that time 

of the accounts of R. AAA with men who had been working 

for him, except that Shartzer told me he had paid every 

week. I did not know the state of Rudolph AAA Herfurth’s 

account with Shartzer. I told Shartzer I was going to put 

our own shovel on the site. He wanted to know whv. He 

« 

said he was going to work until the end of the week, which 
was Thursday, and that he had a contract with Rudolph AAA 
Herfurth to do this work and was not going to stop until 

he got authority from him and what was the reason for rav 

*- * • 

wanting to take the shovel off the site. I told him that the 
price he was charging was more than what I could do it 
for myself and that I could handle it myself. He went on 
to say that his shovel had to do the filling in, and he could 
use some of the debris for his filling in the cellars and 
therebv we would not have to haul it awav, and it would 
be a saving to him and also to us. Shartzer had a contract 
direct with the government to do certain grading on the 
Polrs Theater job after the demolition was over. 

After our conversation he said he was going down to 
see Rudolph AAA Herfurth; that he had no orders from him 
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to stop the work; that he had a contract with him. When he 
came back he said Rudolph W. Herfurth was in the hos¬ 
pital and that he had been paid for all work, all but the 
labor, and that Mrs. Herfurth was going to pay liifn, and 
that if he didn’t collect the money she had made an arrange¬ 
ment to get a note from R. W. 

And I went through a lengthy discussion w^th Mr. 

45 Shartzer and told him my brother did not skem to 
know much about this wrecking business, and jhat he 

was now over 60 days back in his time, and was threjatened 
to be penalized, for which I would be responsible jfor it, 
as I am on the bond; that I have to pay the difference if the 
bonding company was called on to make any difference I 
had to pay it out of my pocket, not the bonding company; 
if I did not do that I would be unable to get another! bond. 

I 

Q. Go ahead as to your understanding as to wliat ar¬ 
rangement you made with Mr. Schartzeif? A. Tjie ar¬ 
rangement finally was I was to pay him every webk and 

let him proceed with the contract * * *. 

■ 

Bv Mr. Fennell: 

Q. "Were those arrangements in writing? A. No. A 
verbal agreement we had then, an arrangement wje had 
gone into. 

Q. Did you subsequently make a written agreement? A. 
Part of it. 

Mr. Fennell: We object to anything contained In the 
written agreement being amplified by this witness, j 
Mr. Campbell: I am not seeking to vary a written agree¬ 
ment. The witness testifies there was a verbal agreement 
made prior to that. 

By the Court: i 

Q. Did this conversation lead up to a written agreejment? 
A. Yes, your Honor. j 

The Court: T think we ought to have the written agree¬ 
ment. 

Mr. Campbell: If your Honor please, the defendant’s 
position is there were two distinct papers confirming the 
verbal understanding which thev had. 

The Court: You can put them both in evidence I 

46 suppose. 

Mr. Campbell: All right, your Honor. 
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O. When did von have vour understanding: or agreement 
with Mr. Xhartzer that lie was to proceed to continue this 
work under vou? A. April 19th—18th. 

Q. 1931? *A. Yes. 

Q. Was that the date. Mr. Xhartzer began his additional 
work for you? A. Yes. On April 18, 1931. 

Q. Xow, was there a verbal agreement made between 
vou and Mr. Xhartzer on that date? A. There was. 

Q. Were all of the terms of that verbal agreement em¬ 
bodied in a subsequent written agreement of April 20, 1931? 
A. Xo. 

Q. Were some of them embodied in a later instrument? 
A. Yes, sir. 

The witness thereupon identified the agreement between 
H. Herfurth, Jr. Inc. and (1. II. Xhartzer, dated April 20, 
1931, which had theretofore been offered and received in 
evidence as Plaintiff's Exhibit Xo. 3. 

The witness was thereupon shown the paper signed by 
G. E. Francis, attorney-in-fact, dated April 30, 1931, which 
had theretofore been identified as Defendants' Exhibit 
“A.” 


Q. I ask you whether these two instruments constitute to¬ 
gether the understanding; which vou had with Mr. Xhartzer 
with respect to his continuing; this work? A. Yes, they do. 


Mr. Fennell: 1 asked vou not to answer until vou gave 
me an opportunitv to address the court. 

The Witnc *ss: I did not hoar you, Mr. Fennell. 

47 Mr. Campbell: Xuppose, your Honor, before you 

pass upon that that I have this witness identify and 
show to your Honor certain other written papers showing 
the construction and the actions which the parties placed 
upon the instrument. 

Mr. Fennell: Then you withdraw the question? 

Mr. Campbell: Yes, 1 withdraw the question for the time 
being. 

Mr. Fennell: All right. Let us go on from there. 

Mr. Campbell: Xo, 1 do not withdraw the question. I un¬ 
derstand his Honor will reserve ruling pending this other. 


The witness was thereupon shown a paper which was 
marked for identification as Defendants' Exhibit Xo. 2, and 
identified the signature of Ross F. Kettering on said paper 
and said that Ross F. Kettering was Xhartzer\s office fore- 
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man or superintendent. Said exhibit No. 2 for identifica¬ 
tion, was as follows: 

April 25, 1931. 

j 

Received from II. Herfurtli, Jr., Two hundred and jFifty- 
four 65/100 Dollars—In full on contract—from Apr. 18th 
to 24th, 1931, inclusive. 

$254.65. j 

G. II. SHARTZER, j 
By ROSS F. KETTERljNG. 

i 

The defendants thereupon offered for identification as 
Defendants’ Exhibits 3, 4 and 5, respectively, three Checks 
signed by H. Herfurtli, Jr. Inc., and payable to the orjier of 
G. H. Shartzer, which checks were as follows: 

48 H. Herfurtli, Jr., Inc. No'j. 1061 

General Contractor and Builder 

Washington, 1). 0., April 30, 1^)31. 
Pay to the order of G. H. Shartzer $681 68/100 

Six hundred eighty-one. 68/100 Dollars 

In full—Sq. 226—to Apr. 29—31 
Alexandria National Bank H. Herfurtli, Jr. Inc. 
Alexandria, Va. Hugo Herfurtli, Jr. 


H. Herfurtli, Jr., Inc. NoJ 1063 

General Contractor and Builder 

Washington, D. C., May 2, 1931. 
Pay to the order of G. H. Shartzer $486 00/100 

Four Hundred eighty-six . 00/100 Dollars 

In full to date I 

Alexandria National Bank H. Herfurtli, Jr. Ind. 
Alexndria, Va. Hugo Herfurtli, Jij. 


H. Herfurtli, Jr., Inc. No.j 1067 

General Contractor and Builder 

Washington, I). C., May S, 1931. 
Pay to the order of G. H. Shartzer $6^0.65 

Six Hundred and Sixty. 65/100 Dollars 

Full settlement Sq. 226 Contract j 

Alexandria National Bank H. Herfurtli, Jr. Inc, 
Alexandria, Va. Hugo Herfurtli, Jr. 

Checks were endorsed on reverse side as follows: j 

G. H. Shartzer. j 

G. E. Francis. I 
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49 Each of the foregoing checks had been paid by 
the bank on which thev were drawn. 

Mr. Campbell: Now, if your Honor please, based upon 
all these papers, which I would like to show to your Honor, 
I would like to amplify the statement of what I propose to 
prove by this gentleman in a general way. 

There upon defendants by their counsel offered in evi¬ 
dence Defendants * Exhibits 1 to 5 inclusive. 

The Court: I will think it over tonight. 

*#*#### 

The Court: Gentlemen, thinking this case over, over¬ 
night, I think you have to show a release or else satisfac¬ 
tion of legal liability of this claim. That seems absolutely 
necessary to me, which, of course, includes the satisfaction 
of the payment of the employees of Shartzer. 

The witness, Hugo Herfurth, Jr., thereupon continued 
his testimony as follows: 

At the time I took over the work at Poli’s Theater on 
April 18, 1931, he did not know how much money, if any, 
his brother Rudolph \V. Herfurth owed Mr. Shartzer. Mr. 
Shartzer did not tell him the amount. 

By Mr. Campbell: 

Q. Did you and Mr. Shartzer reach any agreement with 
respect to what liability, if any, you were to assume on 
your brother’s account? 

Mr. Fennell: Just one moment. I submit that the agree¬ 
ment that Was made between Mr. Herfurth here, Herfurth, 
Incorporated, I should say, and Mr. Shartzer is the agree¬ 
ment of April 20, 1931, which is here, and in writing ex¬ 
ecuted by the corporation and by Shartzer. 

50 Mr. Campbell: I propose, if your Honor please, to 
show a verbal agreement. 

The Court: I will overrule that objection and let him 
answer the question. 

Mr. Campbell: Will you read the question, please? 

Mr. Fennell: Do you mean you propose to show an in¬ 
dependent verbal agreement? 

Mr. Campbell: Ido. 
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Mr. Fennell: I just wanted to understand. 

Mr. Campbell: Will you read the question, please ? 

(The pending question was thereupon read by tjhe re¬ 
porter.) j 

The Witness: Yes, we did. j 

Q. And will you state what that agreement waj>? A. 
The agreement says that if I would let Mr. Shartzer keep 
his equipment and furnish the work, which I specifically 
told Mr. Shartzer that I did not want to assume anv obliga- 
tion that E. W. may have occurred on the job, and ithat I 
could finish the work for less per hour than what Shjartzer 
was charging, but I- 

! 

Mr. Fennell (interposing): I do not want to interrupt 
the witness, but I think he ought to show the time anq place 
and all of that sort of thing before going into this |state¬ 
ment. 

The Court: Yes, when was this? 


By Mr. Campbell: 

Q. When was this, Mr. Herfurth? A. This was !prior 
to April 18th. I think it was on a Thursday of that jweek, 
after Mr. Shartzer had gone to Alexandria and found 
R. W. was in the hospital and said that he had made ar¬ 
rangements with E. W. to pay him by note. 

I 

Mr. Fennell: Just fix the time. 

Mr. Campbell: He said on Thursday before April j 18th. 

51 By Mr. Campbell: 

Q. Of what year? A. 1931. j 

Mr. Fennell: How long before the 18th? j 

Bv Mr. Campbell: 

I 

Q. How long before the 18th? j 

Mr. Fennell: How many weeks, days, or months? 

! , 

A. It was the day before. It was either the 17th of the 
16th. j 

I 

By Mr. Campbell: 

Q. Where was this, Mr. Herfurth? A. At the site, j 15th 
and Pennsylvania Avenue, Poli’s. j 
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Q. All right. Will you say what was agreed between 
von therein vour own words? A. It was agreed- 

Mr. Fennell (interposing): Just a minute. I am object¬ 
ing to the question. 

Mr. Campbell: All right. 

Mr. Fennell: And I want to be heard on my objection. 

Mr. Campbell: 1 understood the Court had already ruled. 

Mr. Fennell: I think within the purview of your Honor’s 
ruling the witness cannot answer. 

The Court: State your objection. 

Mr. Fennell: The witness stated this verbal agreement 
was prior to the written agreement. He says it was the 
16th or 17th of April. The written agreement was on the 
20th of April. So that everything talked over which was 
reduced to writing in the written agreement ultimately 
merged into the written agreement. 

In view of this witness’ testimonv 1 submit clearlv in 

* %f 

the purview of your Honor’s ruling now he had brought 
himself up to the written agreement executed here, 
52 and in addition to that I might add the pleadings 
are predicated on this written agreement. I might 
read that to vour Honor. 


The court thereupon sustained the objection, to which 
action the defendants duly excepted. 

Thereupon the defendants moved the court for leave to 
amend the second plea by inserting the words “as an in¬ 


ducement to entering into said agreement" in place of the 


words “as a consideration to entering into the agreement.” 


The court denied said motion. 


Thereupon the defendants proffered that the witness 
Hugo Herfurth, Jr., if permitted would testify that there 
was an agreement between II. Herfurth, Jr. Inc. and G. Ii. 
Shartzer, entered into on or about the 17th of April, 1931, 
as a consideration or inducement to the contract later en¬ 


tered into on April 20, 1931, under which agreement 
Shartzer, in consideration of the alleged contract, agreed 
to release H. Herfurth, Jr. Inc., from any and all liability 
which it might have by virtue of its signature on the bond 
for work theretofore performed by R. AY. Herfurth and 
not paid for. The court upon objection by the plaintiff 
excluded said testimony, to which action the defendants 
duly excepted. 
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The defendants thereupon offered in evidence the paper 
theretofore identified as Defendants’ Exhibit “A’j. The 
plaintiff objected—not as to the form of proof but tjiat the 
paper was not admissible in substance. Whereupon the 
court sustained the objection and refused to admit it, to 
which action the defendants duly excepted. 

The defendants thereupon proffered questions to t)ie wit¬ 
ness Hug-o Herfurth, Jr., as to his explanation of tjhe cir¬ 
cumstances of the execution of said paper (Defendants’ 
Exhibit A), on the ground that the instrument is in itself 
ambiguous and requires explanation to explain its iterms, 
and proffered that the witness, if permitted to 
53 answer, would testify that the statements that all 

7 I 

moneys now due for labor and trucks on woijk now 
being performed referred to all moneys now due to 
Shartzer instead of monevs now due bv Shartzer.! The 
court, upon objection of the plaintiff, refused to permit 
said questions. 


Mr. Campbell: Is that on the ground the instrument is 
not ambiguous and speaks for itself? 

The Court: Yes, that is it. 


To' this action of the court the defendants duly exempted. 
Counsel for the plaintiff stated that he made no objjection 
as to the form of the proffer of proof. The defendants 
thereupon offered in evidence the check dated April 30, 
1931, previously identified as Defendants’ Exhibit 3. 

Q. Is that a check that your company executed aiid de¬ 
livered to Mr. Shartzer? A. Yes, sir; it is in full settle¬ 
ment for all work Shartzer performed on this entire work 
since he has been there. 

Thereupon plaintiff’s counsel objected to the admission 
of said check and defendants proffered that the witness, 
Hugo Herfurth, Jr., if permitted to testify, would statb that 
the check was marked “in full Square 226 to April 29, 
1931,” pursuant to understanding and agreementj had 
between Shartzer and himself that it would be received in 
full of all liability for work theretofore performed Either 
by himself or R. W. Herfurth with respect to Squar^ 226; 
that it was accepted by Shartzer with that understanding 
and cashed by him, and that it constitutes a receipt in featis- 
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faction so far as the liability of said defendant is con- 

cerned; that at the time the check was given there was some 

dispute existing between Shartzer and said defendant as 

to the exact amounts which might be due and as to the 

conditions under which the work would be continued. The 

plaintiff waived any requirement that the foregoing proffer 

be made by specific questions and admitted the 

54 genuineness of the check, and upon objection the 

court excluded such testimony. 

» 

The defendants thereupon offered in evidence the checks 
which had theretofore been identified as Defendants’ Ex¬ 
hibits Xos. 4 and 5 and made the same proffer with respect 
to these which had been made with respect to Exhibit Xo. 
5. The plaintiff made similar objections, which objections 
were sustained bv the court and to which action of the 
court the defendants duly excepted. 

The defendants thereupon offered in evidence the receipt 
dated April 25, 1931, which had been theretofore identified 
as Defendants’ Exhibit Xo. 2 for the purpose of showing by 
the wordsl “in full on contract April 18th to 24th, 1931, 
inclusive” that there was an understanding or agreement 
between the parties on April 18, 1931, two days prior to the 
execution of the written contract. The plaintiff objected 
to the introduction of said paper in evidence and said ob¬ 
jection was sustained by the court, to which action of the 
court the defendants duly excepted. 

The witness Hugo Herfurth, Jr. further testified that 
between April 30th and June 5, 1931, Shartzer never made 
any claim upon him for any payments of moneys alleged 
to be due bv R. W. Herfurth. That he received a letter 
from Mr. Fennell, Shartzer’s attorney, dated June 5, 1931, 
which is the first time he ever heard Shartzer demand anv 
money further than that he paid him. 

It was stipulated between the parties that Mr. Fennell 
was the attorney for Shartzer at the time said letter was 
written. The defendants thereupon offered said letter in 
evidence as Defendants’ Exhibit 6. It was received in 
evidence and is as follows: 
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55 Aubrey B. Fennell 

i 

Attorney and Counsellor at Law 
•/ 

Washington, D. C. j 

June 5, -L931. 

H. Herfurth, Jr. Inc., 

District National Bank Bldg., ! 

Washington, D. C. | 

i 

Gentlemen : 

In the matter of work done by G. H. Shartzer on Square 
226, District of Columbia, pursuant to contract with 

Rudolph Herfurth. j 

I 

You are hereby advised that Mr. G. H. Shartzer! holds 

you responsible to him in the sum of to wit $1446.00^ same 

being the amount due and owing to Mr. Shartzer foil work 

done and services rendered for and on vour account as 

* 

prime contractor under a contract dated March 20,j 1931, 
between Mr. Shartzer and vour subcontractor andlagent 
Mr. Rudolph Herfurth, who is in charge of the worl^ done 
by you under your contract with the United States Govern¬ 
ment relative to wrecking work in Square 226 in tht Dis¬ 
trict of Columbia. j 

The work provided to be done by Mr. Shartzer under the 
above mentioned contract between himself and your agent 
or subcontractor Mr. Rudolph Herfurth has been fully per¬ 
formed by Mr. Shartzer, and payment for same has been 
demanded of Mr. Rudolph Herfurth and payment had been 
refused. Demand is therefore hereby made upon you for 
payment of the said sum of $1446.00 due Mr. G. H. Shartzer 
under said contract. 

Under date of May 8, 1931, we, by letter, acknowledged 
receipt of your check in the sum of $660.65 payable t^ Mr. 
G. H. Shartzer as final payment under contract between 
G. H. Shartzer and H. Herfurth, Jr. Inc. and Rudolph 
Herfurth individually relative to work done bv Shajrtzer 
in Square 226. It is desired to herein point out thajt the 
contract to which this payment related was dated 

56 April 20,1931, and relates only to the work provided 
to be done by the agreement of that date and jdoes 

not relate to the work done by Mr. Shartzer under the 
agreement dated March 20, 1931, for which work thefe is 
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still an unpaid balance of $1446.00 as hereinbefore men¬ 
tioned, payment of which is hereby demanded. 

Very truly yours, 

‘(Signed) AUBREY B. FEXXELL. 

The plaintiff thereupon offered the following: 

H. Herfurth Jr. Inc., 

District Xational Bank Building, 

Washington, D. C. 

Gentlemen : 

In the matter of work done by G. H. Shartzer on Square 
226, District of Columbia, pursuant to contract with 
Rudolph Herfurth. 

In paragraph number three of my letter to you dated 

June 5, 1931, relative to my letter to you dated May 8, 

1931, in referring to contract dated April 20, 1931, between 

G. H. Shartzer party of the first part, and H. Herfurth Jr. 

Inc. and Hugo Herfurth Jr. individually, parties of the 

second part, the second party of the second part of said 

contract, namely Hugo Herfurth, Jr. was inadvertently 

stated to be Rudolph Herfurth instead of Hugo Herfurth 

Jr. This will serve to correct the error. The parties to 

the contract dated April 20, 1931, were of course as stated 

above as vou already know. 

% •> 

Verv trulv vours, 

‘(Signed) AUBREY B. FEXXELL. 

Q. Xow, Mr. Herfurth, do you know of your own knowl¬ 
edge any events that transpired between Mr. Shartzer and 
Mr. Rudolph Herfurth with respect to the payment by Mr. 
Rudolph Herfurth of that account between April 30, 1931, 
and this date? A. Yes, sir. Shartzer agreed to 
57 take a note from R. W. 

The plaintiff moved to strike said question and answer. 
The defendants proffered to show, by said witness, the 
existence of an arrangement between Rudolph Herfurth 
and Shartzer with respect to the payment of said bill with 
which Shartzer was satisfied at the time he made the 
agreement theretofore proffered with respect to II. Her- 
t'urth, Jr. Inc., and that between April 30, and June 5, 1931, 
Ins arrangements with Rudolph Herfurth did not material- 
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ize to his satisfaction and that therefore he made thijs new 
claim. It was stipulated that this might be considered an 
offer of proof. The plaintiff objected to the testimony on 
the ground that it was not material. Whereupon the jeourt 
sustained said objection and excluded such testimony, to 
which action of the court the defendants duly excepted. 

The witness thereupon continued his testimony as 
follows: 

I 

I 

I have done lots of work of the character of the [work 
done by Mr. Shartzer on this job. I am familiar with the 
costs of doing such work. I have had 26 years experience 
in such work. I am familiar with the amount of labo^‘ and 
cost of labor used in operating the shovels. I am fanjiiliar 
with the amount of labor and cost of labor involved iij this 
character of trucking. I have made an analysis of the bill 
of particulars in the case with respect to differentiating 
the labor cost from the use of the equipment cost ini this 
work. 

I 

l 

Q. Will you state the result of your analysis in breaking 

down the labor costs from the other costs with respegt to 
this? j 

The plaintiff objected to said question and the court jsus- 
tained such objection, to which action of the court thC de¬ 
fendants duly excepted. 

i 

58 The witness thereupon continued: I do not kjnow 
how much work R. W. Herfurth did for Mr. Shaijtzer 
for which payment was never made. I never saw anjr of 
the so-called tickets about which testimony has been gijven. 
Mr. Shartzer never offered to show him any statements. 
That he never heard anything about Shartzer until (two 
months after the job was finished. 

i 

Cross-examination: 

l 

R. W. Herfurth is my brother. I gave him the subcon¬ 

tract to clear the site when I got the contract from |the 
United States Government. j 

Thereupon the defendants rested. j 

Whereupon the plaintiff moved the court to direct a Ver¬ 
dict against the defendants for the full amount claime4 in 
the declaration i. e. $1,267.28, with interest from August 8, 

I 


i 



48 


H. HERFURTH, JR., INC., VS. 


1931, which motion the court granted, and to which action 
of the court the defendants duly excepted. 


The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendants may have their case reviewed 
on appeal, the defendants, by their attorneys, move the 
court to sign and seal this, his bill of exceptions, 
59 to have the same force and effect as if each and 
every one of said exceptions had been separately 
signed and sealed which motion is granted bv the court; 
and thereupon the defendants tender this, their bill of ex¬ 
ceptions, and request the court to sign and seal the same, 
which is accordingly done, now for then, this 17 day of 
Mav, 1935. 

ALFRED A. WHEAT, 

Chief Justice. 

We consent to the foregoing bill of exceptions. 

AUBREY B. FENNELL, 

L. Q. C. LAMAR, 

Attorneys for Plaintiffs; 

EDMUND D. CAMPBELL, 

Attorney for Defendants. 


Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Jun. 19, 1935. Henrv W. Hodges, 
Clerk. 
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Endorsed on cover: District of Columbia Supreme 
Court. No. 6498. H. Herfurth, Jr., Inc., a Body Cor¬ 
porate, et ah, Appellants, vs. United States of America, to 
the Use of Samuel H. Squire, as Superintendent of Banks 
State of Ohio. United States Court of Appeals for the 
District of Columbia. Filed Jun. 13, 1935. Henrv W. 
Hodges, Clerk. 
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Statement of Facts. 

i 

i 

This suit, an action under the so-called 44 Hurd Act?’, was 
originally brought in the court below by one G. H. Sliartzer 
against H. Herfurtli, Jr., Inc., a general contractor oh gov¬ 
ernment work, and the Massachusetts Bonding & Insurance 
Company, its surety. 

Shartzer claimed that he had not been paid by his sub- 
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Statement of Facts. 

This suit, an action under the so-called 4 ‘Hurd Actf’, was 

1 

originally brought in the court below by one G. H. Sl^artzer 
against H. Herfurth, Jr., Inc., a general contractor oh gov¬ 
ernment work, and the Massachusetts Bonding & Insurance 
Company, its surety. 

Shartzer claimed that he had not been paid by hijs sub- 
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contractor for labor performed on the work and sued the 
general contractor and the surety on their bond. The de¬ 
fendants pleaded a receipt and release from Shartzer for 
all monevs due. The trial court refused to admit in evi- 
dence the greater part of the testimony offered by the de¬ 
fendants, and at the conclusion of the hearing directed a 
verdict in favor of the plaintiff for $1,267.28 and interest, 
the full amount claimed. This appeal is from the judgment 
entered on such verdict, and the action of the court in ex¬ 
cluding defendants’ testimony forms the principal basis on 
which a review of the case is sought. 

H. Herfurth, Jr., Inc., the general contractor, was under 
contract with the United States for tlie demolition of that 


property in itlie District of Columbia commonly known as 
the old Poli’s Theatre, and the clearing of the site occupied 
by the building (R. 20). Pursuant to this contract, and 
in accordance with the Hurd Act (40 U. S. C. A. Sec. 270), 
H. Herfurth, Jr., Inc*., executed its bond to the United 
States of America, with Massachusetts Bonding & Insur¬ 
ance Company as surety, which bond contained the usual 
condition that the ‘‘principal shall make payment to all 
persons supplying said principal with labor and materials 
in the prosecution of the work provided for in said con¬ 
tract.” (R. 21-22.) 


During the progress of the work the general contractor 
sublet it to one Rudolph AV. Herfurth, who, in turn, had sub¬ 
let a portion of the work to G. H. Shartzer (R. 23). Ru¬ 
dolph AV. Herfurth was a brother of the president of 
II. Herfurth, Jr. Inc., but had no interest whatever in the 
company (R. 36). 

The agreement between Shartzer and the sub-contractor 
Rudolph W. Herfurth, which was offered in evidence (R. 
23), provided that Shartzer should do all the power shovel 
work and remove wrecking debris from the lot, payment 
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to be made weekly on the basis of 60 cents per cu. yd. 
(R. 23-24.) 

Shartzer brought this action- as use plaintiff agaijnst the 
general contractor H. Herfurth, Jr., Inc., and its .surety 
on the bond, claiming by his bill of particulars (R. 5-6) 
that he had not been paid for work done during the week of 
April 11-April 17, 1931, in the amount of $1,267.28 (R. 5-6). 

The general contractor and the surety, by their pleas to 
the declaration, set up, first, their lack of knowledge of the 
moneys, if any, due to Shartzer by Rudolph W. Herfurth 
and of the work performed by Shartzer alleged in the dec¬ 
laration (R. 9-10). As a second defense the appellants 
alleged that after the contract between Shartzer and Ru¬ 
dolph W. Herfurth heretofore mentioned had been Entered 
into the general contractor, H. Herfurth, Jr. Inc., tocjk over 
from R. W. Herfurth the completion of the work and labor 
in clearing the site; that in connection with the completion 
of said work the general contractor entered into a ndw con- 
tract with Shartzer by which the general contractor ggreed 
to pay Shartzer for future work done at certain rates; that 
as a part of said agreement and in consideration tjhereof 
Shartzer did execute a written release and receipt for all 
moneys due and labor theretofore done or supplied lj>y him 
on the work; and that Shartzer did acknowledge pajyment 
of all moneys due (R. 10-11). In substance, the gjeneral 
contractor and its surety pleaded as a defense to thejplain¬ 
tiff’s action a new agreement whereby all claims pf the 
plaintiff for work theretofore done were released ^nd an 
“accord and satisfaction” under which the plaintiff had 
acknowledged receipt in full of all moneys theretofore due. 

The affairs of Shartzer having become financially in¬ 
volved, assignments were made by him of his interest jin the 
subject matter of this suit and he was finally succeeded in 
interest by Samuel H. Squire, Superintendent of Batiks of 
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the State of Ohio, in charge of the liquidation of closed 
banks in that State (R. 19). 

When the case came on for trial the plaintiff offered testi¬ 
mony tending definitely to substantiate the contention that 
the work set out in the bill of particulars had been per¬ 
formed during the week April 11 to 17, 1931, in the amount 
claimed in the declaration, and that payment therefore had 
not been received. 

The defendants thereupon proffered testimony tending 

to show that H. Herfurth, Jr., Inc., had taken over the work 

from R. W. Herfurth, who was then sick in a hospital, on 

or about April 18, 1931 (R. 36); that the defendants did not 

then know the state of R. W. Herfurth’s account with 

Shartzer; that the defendants told Shartzer they would put 

their own shovel on the site as thev could do the work at a 

cheaper price than that then being charged by Shartzer; 

that Shartzer stated he had a contract with the government 

to do certain grading on the Poli's Theater job after the 

demolition was over, and that as he had to do this filling in 

he could use some of the debris for that purpose, making it 

unnecessarv for the defendants to have it hauled awav and 
* » 

thereby being a saving to both. Shartzer also stated (ac¬ 
cording to defendant's testimony) that he talked to Ru¬ 
dolph W. Herfurth, that he had been paid for all work ex¬ 
cept certain labor, and that he was going to get this from 
Mrs. (R. W.) Herfurth, or a note from R. W. Herfurth 
(R. 36-37). 

A written agreement was offered in evidence dated April 
20, 1931, between Shartzer on the one part and H. Her¬ 
furth, Jr., Inc,, and Hugo Herfurth, individually, on the 
other part, which provided for power shovel work there¬ 
after to be done by Shartzer for the defendant general con¬ 
tractor and payment therefor on a weekly basis (R. 26-28). 
The defendants thereupon proffered certain evidence 
(which the court refused to admit) as follows: 



“That there was an agreement between H. Herfurth, 
Jr. Inc. and G. H. Shartzer, entered into on op* about 
the 17th of April, 1931, as a consideration or Induce¬ 
ment to the contract later entered into on April 20, 
1931, under which agreement Shartzer, in consideration 
of the alleged contract, agreed to release H. Herfurtli, 
Jr. Inc. from any and all liability which it might have 
by virtue of its signature on the bond for wo rip there¬ 
tofore performed bv R. W. Herfurth and npt paid 

for.” (R. 42.) * | 

■ 

The defendants thereupon attempted to introduce in evi¬ 
dence a receipt signed by Shartzer and dated Aj)ril 30, 
l93l, which receipt had been set out in full in the defend- 

j 

ants’ pleas and which was as follows (R. 30): 


“District of Columbia, ss : 

i 

i 

Before me, Alexander H. Galt, a Notary Public in 
and for the District of Columbia, personally appeared 
G. E. Francis, attorney in fact for G. H. Shartzer, who 
being first duly sworn stated that all moneys how due 
for labor and trucks on work now being performed by 

G. H. Shartzer, on Square 226, Washington, D.j C., for 

H. R. Herfurth, Jr., have been duly paid in full to date. 

(Sgd.) G. H. Shartzer!, 

By G. E. Francis, 

Attorney in j Fact. 

Sworn to and subscribed before me this Thirtieth 
day of April, 1931. j 

Alexander H. Galt, 

Notary Putylic.” 

Upon objection by the plaintiff the court refused to 
admit the paper in evidence (R. 43). The defendant^ there¬ 
upon asked the court to admit testimony to explkin the 
circumstances of the execution of the foregoing papet on the 
ground that it was ambiguous and required explanation to 
clear up its terms, and proffered to show that the state- 
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ments contained in the instrument “that all monevs now 
due for labor and trucks on work now being performed 
have been paid,” referred to moneys due to Shartzer and 
not moneys due by Shartzer. The court, upon objection, 
refused to permit said questions on the ground that the 
instrument was not ambiguous and spoke for itself (R. 43). 

In this connection it is pertinent to note that depositions 
of Shartzer and of his assistant, Francis (who signed the 
above release), were offered and received on behalf of the 
plaintiff. In these depositions Shartzer and Francis both 
testified as to the circumstances surrounding the execution 
of the paper (R. 29, 31, 32). This testimony was admitted 
in evidence and tended to show from the circumstances sur¬ 
rounding the execution of the instrument that the words 
“that all moneys now due for labor and trucks” referred to 
moneys due by Shartzer to his own men and not to moneys 

due to Shartzer bv R. W. Herfurth. The testimonv which 

» * 

was proffered by the defendants but which was excluded 
bv the court was in contradiction to the testimonv so 

m> * 

admitted. 

The defendants next offered in evidence a receipt signed 
by Shartzer, Superintendent, and dated April 25, 1931, for 
$254.65, which recited “in full on contract—from April IS 
to 24, 1931, inclusive” (R. 39). There were also offered in 
evidence three checks signed by H. Herfurth, Jr. Inc., and 
payable to the order of Shartzer, dated April 30, May 2, and 
May S, 1931, respectively, which checks contained on their 
face recitals as follows: “In full square 226—to April— 
31”; “In full to date”; “Full settlement Sq. 226 Con¬ 
tract” (R. 39). The defendants proffered to show that the 
check of April 29, 1931, was given “pursuant to under¬ 
standing and agreement had between Shartzer and (Hugo 
Herfurth. Jr.) that it would be received in full of all liability 
for work theretofore performed, either by (Hugo Herfurth) 
or R. W. Herfurth with respect to Square 226; that it was 


accepted by Shartzer with that understanding aiid cashed 
by him, and that it constitutes a receipt and satisfaction so 
tar as tlie liability of said defendant is concerned; that at 
the time the check was given there was some dispute exist¬ 
ing between Shartzer and said defendant as to 'the exact 
amounts which might be due and as to the conditions under 
which the work would be continued.” (R. 43-44).j Similar 
proffers were made with respect to the remaining checks. 
Upon objection by the plaintiff the court refused [to admit 
such testimony. 

The defendants next offered in evidence a certain letter 
from Aubrey B. Fennell, attorney for Shartzer, addressed 


to II. Herfurth, Jr., Inc., and dated June 5, 1931j, making 
demand upon the defendant H. Herfurth, Jr. Inc. for $1446 
due Shartzer. In that letter Mr. Fennell referred to a 


letter which he had written on May 8, 1931, in tvhich he 
“acknowledged receipt of * * * check in the sum of $660.65 
payable to Mr. G. II. Shartzer, as final payment uijider con¬ 
tract between G. H. Shartzer and H. Herfurth, Jr.j Inc. and 
Rudolph Herfurth, individually, relative to work | done by 
Shartzer in Square 226.” This letter was received in evi¬ 


dence (R. 45). The defendants then offered to sho\y that an 
arrangement had existed between Rudolph Herfurth and 
Shartzer with respect to payment of said bill; th4t Shart¬ 
zer was satisfied with this arrangement at the time he made 
the agreement with the defendants; that between (April 30 


and June 5, 1931, Shartzer’s arrangement with [Rudolph 
Herfurth did not materialize to his satisfaction <jmd that 
therefore he made the new claim embodied in Mr. l|ennell’s 
letter of June 5, 1931. Upon objection by the plaintiff the 
court refused to admit this testimony. (R. 46-47.) 

The defendants then offered testimony tending jto show 
the amount of labor cost going into the trucking anjd shovel 
work performed by Shartzer on the ground that the jliability 
of the defendants, if any, was limited to this latjor cost. 
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Upon objection of the plaintiff the court excluded such testi¬ 
mony. 

90 

It was stipulated between the parties with respect to 
each proffer of testimony that plaintiff's objection thereto 
was not to form of proof but to the substance of the testi¬ 
mony. The defendants duly excepted to each action of the 
court in excluding the testimony above referred to. (R. 42, 
43, 44, 47.) 

At the conclusion of defendants’ case the trial court, 
upon motion of the plaintiff, directed a verdict against the 
defendants for the full amount claimed in the declaration, 
to which action due exception was taken. A motion for new 
trial was tiled and overruled and the judgment was entered 
against the defendants from which this appeal is taken. 

i Questions Presented on Appeal. 

Did the trial court err in excluding the testimony offered 

bv the defendants? 

* 

It is apparent from the record that the testimony so ex¬ 
cluded comprised practically the entire substantive defense 
interposed against the plaintiff’s claim. If the trial court 
was right in refusing to admit this testimony then admit- 
tedly it was right in directing a verdict in favor of the 
plaintiff. The defendants’ evidence, if admitted, would nec¬ 
essarily have raised certain questions of fact upon which 
the jury would have been required to pass, and if the evi¬ 
dence was improperly excluded it is submitted that the 

case must necessarily be remanded for a new trial. 

* 

Errors Relied Upon. 

A. 

(1-2.) The court erred in refusing to admit in evidence 
the “release” signed by Shartzer’s attorney-in-fact, under 
date of April 30, 1931, and the testimony offered by the de- 



fendants as to the circumstances surrounding its 
and delivery. 


B. 


Execution 


| 

i 


(3-4-5.) The court erred in refusing to admit inj evidence 
the checks given by the defendant, H. Herfurth, Jr. Inc., 
to G. H. Shartzer, and the receipt dated April |25, 1931, 
given by Shartzer to H. Herfurth, Jr., Inc., containing nota¬ 
tions indicating that the moneys represented thereby were 
accepted in full of all sums due to date, and the cojirt erred 
in rejecting testimony as to the circumstances of tjie execu¬ 
tion and delivery of these checks. 

* i 


(6.) The court erred in excluding testimony offered by 
the defendants as to an agreement between Rudolph W. 
Herfurth and G. H. Shartzer respecting an arrangement 
between them as to payment of the balance owed by Ru¬ 
dolph W. Herfurth. 

D. ! 


(7.) The court erred in excluding testimony offered by 

i 

the defendants as to the verbal agreement between Rudolph 
W. Herfurth and G. H. Shartzer made on or abolit April 


18, 1931. 


E. 


(8.) The court erred in excluding testimony offered by 
the defendants seeking to differentiate and distinguish 
between the costs of labor and rental of machinery respec¬ 
tively going into the bills submitted by Shartzer tb R. W. 
Herfurth. 

F. 

I 

(9.) The court erred in directing a verdict |for the 
plaintiff. j 

These assignments will be taken up in order. 
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ARGUMENT. 

(A) The court erred in refusing to admit in evidence 
the 4 ‘release” signed by Shartzer’s attorney-in-fact under 
date April 30,1931, and testimony offered by the defendants 
as to the circumstances surrounding its execution and de¬ 
livery. (Errors 1 and 2.) 

As a defense to plaintiff's claim defendants specifically 
pleaded the following instrument in lwec verba (R. 11) and 
sought to introduce it in evidence (R. 43): 

“District of Columbia, ss : 

Before me, Alexander H. Galt, a Notary Public in 
and for the District of Columbia, personally appeared 
G. E. Francis, attorney in fact for G. II. Shartzer, who 
being first dulv sworn stated that all monevs now due 
for labor and trucks on work now being performed by 

G. H. Shartzer, on Square 226, Washington, D. C., for 

H. R. Herfurth, Jr., have been duly paid in full to date. 

(Sgd.) G. H. Shartzer, 

By G. E. Francis, 

Attorney in Fact. 

Sworn to and subscribed before me this Thirtieth 
day of April, 1931. 

Alexander H. Galt, 

Notary Public.” 

This instrument was executed approximately two weeks 
after the date of the work for which Shartzer now demands 
payment by ,this suit. The defendants (appellants) claim 
that the release was executed by Shartzer pursuant to an 
understanding and agreement between him and the general 
contractor; that it was intended by the parties to be, as 
recited in the plea, a release by Shartzer to the general con¬ 
tractor of all moneys then due him for labor and trucks on 


work which he was performing in Square 226, Washington, 
D. C., the property involved in this suit; that the instru¬ 
ment was ambiguous in its phraseology and that parol 
evidence of the circumstances surrounding its Execution 
was properly admissible to explain its terms. 

The action of the lower court in refusing to receive this 
instrument in evidence destroyed the very foundation of 
the defense offered to the suit, and it is submitted was er¬ 


ror. 


The plaintiff’s objection to the instrument seemjed to be 
based, first, upon a contention that it was not properly 
pleaded; and, second, that it was not what defendants 
claimed it to be, but only a statement by Shartzer that he 
had paid to his own employees the moneys which) he then 
owed them. The trial court accepted the plaintiff’s view, 
held that the instrument was not ambiguous on its f|ace, that 
it was inadmissible, and that parol evidence of thej circum¬ 
stances surrounding its execution could not be admitted to 
explain it. 

It will be noted that in the defendants’ second plea (R. 10, 
11), although somewhat artificially drawn, it was specifi¬ 
cally stated that as a part of the agreement between the 
parties “and in consideration thereof” (R. 11) the plaintiff 
did execute “a written release for, and acknowledged pay¬ 
ment of, all monevs due for work and all labor theretofore 
done or supplied by the plaintiff Shartzer on Square 226, 
which release and receipt included the work declared in the 
amended declaration”. It is, therefore, no answer to de¬ 
fendants’ claim to the right to introduce this instrument in 
evidence to say that by it the defendants seek to impeach 
the terms of their own written agreement. It is specifically 
pleaded that the release was executed as a part of tlie agree¬ 
ment between the parties and in consideration of this agree¬ 
ment. It is submitted also that the interpretation! which 



12 


the defendants placed upon the instrument in pleading it 
and in offering it in evidence is a proper and logical inter¬ 
pretation to be placed upon the paper; that the paper either 
means what the defendants claim it means, or that it is am¬ 
biguous in meaning. In the latter case it is well settled in 
this jurisdiction that parol evidence such as was offered by 
the defendants and rejected by the court should be admitted 
to explain the ambiguity. 

Tyssoivski v. F. H. Smith Co., 35 App. D. C. 403. 

'‘There being ambiguity in the terms of said agree¬ 
ment * * * extrinsic evidence is admissible as to 

its meaning, and its interpretation became a mixed 
question of law and fact.” 

Minnix Co. v. L. C. Smith & Bro. Typewriter Co., 
33 App. D. C. 357. 

“It is well settled that where a written instrument 

will admit reasonablv of more than one construction or 

* 

interpretation, as, for example, a deed intended to oper¬ 
ate as a mortgage, oral testimony may be admitted in 
order to ascertain the real intent of the parties.” 

Downs v. Bankhead, 44 App. D. C. 101. 

“The contract on its face is the contract of the 
marching club. Being ambiguous from the nature of 
its execution, it was proper to admit parol testimony to 
ascertain the intent of the parties.” 

The inconsistency and unfairness of the lower court’s 
conclusion in this regard becomes even more apparent when 
it is remembered that the court admitted in evidence parol 
testimony offered by the plaintiff as to the circumstances 
surrounding the execution of this paper, although rejecting 
evidence on the same point offered by the defendants. (R. 
29, 31, 32). 

(B) The court erred in refusing to admit in evidence the 
checks given by the defendant H. Herfurth, Jr., Inc., to G. 
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H. Shartzer and the receipt dated April 25, 1931j given by 
Shartzer to H. Herfurth, Jr., Inc., containing notations indi¬ 
cating that moneys represented thereby were accepted in 
full of all sums due to it, and the court erred in! rejecting 
testimony as to the circumstances of the executidn and de¬ 
livery of these checks. (Errors 3, 4 and 5.) 


It will be recalled that the defendants’ evidence showed 
that the defendants did not know the state of tlije account 
between R. W. Herfurth and Shartzer at the time H. Her¬ 
furth, Jr., Inc., took over the work from the sub-contractor 
(R. 36); and that Shartzer had stated that he had made 
arrangements to be paid such balance as was due him from 
R. W. Herfurth (R. 37). The checks and the receipt which 
the defendants offered in evidence contained specific nota¬ 
tions to the effect that the payments covered thereby were 
in full of all moneys due Shartzer on the job to |the dates 
mentioned therein. (R. 39). The defendants’ sebond plea 
specifically refers to a receipt executed by Shartzjer for all 
moneys due (R. 11) in addition to the sworn release here¬ 
tofore referred to. The defendants by their prst. plea 
averred (R. 10) that the said Shartzer had been fully paid 
for all labor supplied and performed by him on j the work 
declared, by the defendant H. Herfurth, Jr., Inc. | 

It is well settled that notations contained on a cjieck indi¬ 
cating that it is received in full payment of an anjiount due 
are admissible in evidence of such fact. 

Pugli v. Long , 61 App. D. C. 156. 

Andrews v. Haller Wall Paper Co., 32 App. j). C. 392. 

It is also submitted that the checks referred to should 
have been admitted in evidence and that testimony should 
have been received by the trial court as to the cirajmstances 
surrounding the execution of these checks as proper evi¬ 
dence bearing upon the conduct of the parties |following 
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the execution of their contract to show the construction 
which they themselves placed upon their contract. This 
court in Waters v. Kopp, 34 App. D. C. 575 has clearly 
stated the law on this proposition. In that case the court 
said: 


“The construction which parties put upon their con¬ 
tracts by their conduct is urged by appellees as of the 
highest value in settling its interpretation. This is 
true. As Lord Chancellor Suydan said in Atty. Gen. 
ex rel Quin v. Drummard, 1 Drury & War, 363: ‘Tell 

me what vou have done under a deed, and I will tell vou 
• / • 

what that deed means.’ ” 

(C) The court erred in excluding testimony offered by the 
defendants as to an agreement between Rudolph W. Her- 
furth and G. H. Shartzer respecting an arrangement between 
them as to payment of the balance owed by Rudolph W. 
Herfurth. (Error 6.) 

It is submitted that the evidence which was proffered in 
support of this contention on the part of the defendants 
(R. 46, 47) was pertinent as bearing upon the probability 
or improbability of the defendants’ version of the agree¬ 
ment existing between Shartzer and H. Herfurth, Jr., Inc*., 
the general contractor at the time the sworn release and the 
checks were given; and that the exclusion of this testimony 
which related to the circumstances of the transaction and 
the conduct of the parties, constituted error on the part 
of the trial court. 

(D) The court erred in excluding testimony offered by 
the defendants as to the verbal agreement between Rudolph 
W. Herfurth and G. H. Shartzer made on or about April 18, 
1931. (Error 7.) 

It is, of course, conceded that where verbal negotiations 



between parties subsequently result in a written agreement 
the preliminary negotiations are merged into the written 
agreement, which then alone constitutes evidence of the 
understanding between the parties. On this basis the plain¬ 
tiff sought to exclude and succeeded in excluding from con¬ 
sideration bv the court the testimony offered bv the defend- 
ants as to the verbal understanding had between the'parties 
on or about April 18, 1931, two days before the execution 
of the written agreement of April 20, 1931. j 

But it is submitted that the trial court erred in refusing 
to take into consideration the well established principle 
that matters of inducement or consideration bearing upon 
the subsequent execution of a written instrument |are al¬ 
ways admissible in evidence. It is clear from the defend¬ 
ants’ second plea, although admittedly somewhat artifi¬ 
cially stated, that the written instrument of April 20, 1931, 
did not constitute the entire agreement between the par¬ 
ties, for it is averred that the release of April 30, 1931, 
which the defendants rely upon was executed as a part of 
and in consideration of the agreement of April 20, 1931. 
Evidence then as to the terms of the verbal understanding 
between the parties later embodied in the two instriiments 
as pleaded by the defendants should, it is submitted, have 
been taken and received by the trial court in support of 
the position relied upon by the defendants. | 

See: 

Hanger, Inc. v. Fitzimmons, 50 App. D. C. 384,j386. 

District of Columbia v. Northeastern Construction Co., 
63 App. D. C. 175, 176. 

(E) The court erred in excluding testimony offered by the 
defendants seeking to differentiate and distinguish between 
the costs of labor and rental of machinery respectively] going 
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into the bills submitted by Shartzer to R. W. Herfurth. 

(Error 8.) 


Regardless of any possible liability of the defendants 
under the Hurd Act for labor supplied by Shartzer and 
going into the work, it is submitted that evidence should 
have been received by the trial court as to the portion of 
the claim of Shartzer which was based upon rental of the 
steam shovel and of the trucks used by him in the work, as 
distinguished from labor performed and material supplied. 
In this connection the appellants rely upon the case of 
United States v. McCay, 28 Fed. (2nd) 777, where a claim 
for compensation for the use of ladders was disallowed as 
not coming within the Hurd Act; the case of National 
Surety Company v. United States, 228 Fed. 577 (reversed 
by the Supreme Court as to other items only, 246 U. S. 257) 
where a claim for the use of “Rand Drills” was disal¬ 
lowed; and the discussion bv this Court in the recent ease 
of United States to the use of Galliher and Huguley , Inc. v. 
James Baird Company , 62 W. L. R. 853. The evidence 
offered on this point, if admitted by the court, would have 
resulted in substantially diminishing the amount of plain¬ 
tiff’s claim. 


(F) The court erred in directing a verdict for the plain¬ 
tiff. (Error 9.) 

If the evidence offered bv the defendants and excluded 

•> 

bv the court had been admitted, this evidence would clearlv 
have raised certain material questions of fact upon which 
the jury would have been required to pass. If the appel¬ 
lant’s position with respect to the improper exclusion of 
any of its testimony be well taken, it necessarily follows 
that the trial, court erred in directing a verdict for the 
plaintiff. 


Conclusion. 


For the foregoing reasons it is respectfully submitted 
that the judgment of the Supreme Court of the District of 
Columbia in this case should be reversed and th it cause 

j 

remanded to that court for a new trial. 

i 

Chas. A. Douglas, 

! 

Edmund D. Campbell!, 

f 

Attorneys for Appellants. 
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FOR THE DISTRICT OF COLUMBIA, j 
April Term, 1935. 
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H. Herfurth, Jr., Inc., a Body Corporate, and Massa¬ 
chusetts Bonding & Insurance Company, a Bbdv 
Corporate, Appellants , 

v. 

‘ 

United States of America, to the Use of Samuel H. 
Squire, as Superintendent of Banks, State of Ohi<j>. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. j 

This is an action brought under the Hurd Actj by 
the appellee against appellants. The appellant^ H. 
Herfurth, Jr., Inc., entered into a contract with the 
United States Government to demolish structures |and 
remove the debris from a tract of land known] as 
Square 226, in the District of Columbia. Pursuant to 
the requirements of the Hurd Act, Herfurth, Inc., gave 

| 

I 
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bond jointly with the Massachusetts Bonding & Insur¬ 
ance Company, as surety, one of the conditions of the 
bond being the payment to all persons supplying labor 
and materials in the prosecution of the work. Her- 
furth, Inc., sublet the work to his brother, Rudolph W. 
Herfurtlj, who in turn sublet a portion of it to one 
G. II. Shartzer. Appellee, the plaintiff below, is the 
assignee of a claim for monev due Shartzer for work 
done under the latter’s contract with Rudolph Her- 
furth. The suit was brought upon the bond. 

Shartzer entered into the contract with Rudolph W. 
Herfurth on March 20, 1931, by which the former 
agreed to do the shovel work and remove the debris 
from the premises “on the basis of 60 cents per cubic 
yard on the truck” (R. 23), and that any breaking up 
of the debris would be charged on an hourly basis at a 
rate to be agreed upon by the parties. This was later 
agreed to be upon the basis of $15 per hour in using 
the steam shovel for this purpose. (R. 26.) Shartzer 
performed this work for Rudolph Herfurth until the 
latter “fell down on his payments.” (R. 26.) This in¬ 
cluded a period from April 9 to April 17, 1931, inclu¬ 
sive. (R. 35.) These charges have not been paid. (R. 
31.) On or about April 18, 1931, the general contrac¬ 
tor, H. Herfurth, Jr., Inc., “took the work over.” (B. 
36.) On April 20, 1931, Shartzer entered into a writ¬ 
ten agreement under seal with H. Herfurth, Jr., Inc., 
and Hugo Herfurth, Jr., the president of that corpo¬ 
ration, by which Shartzer agreed to complete the work. 
The charge for removing debris was at the same rate 
as the first contract, i. e., 60 cents per cubic yard. (R. 
26, 27, 28.) The defendant’s first plea was that of a 
general denial, and the second plea that of release. 

There is no dispute as to the work performed by 


Shartzer under his agreement with Rudolph IjLerfurth, 
and that the latter failed to pay the balancb of $1,- 
267.29. In fact, by letter dated August 15, fjrom Ru¬ 
dolph Herfurth to the Union Trust Uompanv, Shart¬ 
zer's assignee, this amount was admitted to| be due. 
(R. 34, 35.) 

The defendant offered testimony of Hugo Herfurth, 
Jr., President of H. Herfurth, Jr., Inc., who testified 
that he had a verbal agreement with Shartzqr to let 
Shartzer proceed with the work and pay him every 
week; and that agreement was part of the written 
agreement subsequently made—that this conversation 
led up to the written agreement (R. 37); that all the 
terms of the verbal agreement were not embraced in 
the written contract of April 20, 1931. (R. 38.) (Witness 
was then asked: “Did vou and Mr. Shartzer reach 
any agreement with respect to what liability' if any, 


nt,” to 
and the 


vou were to assume on vour brother's accoi 
• 

which question counsel for plaintiff objected 
objection was overruled. (R. 40.) Witness tllien an 
swered: “Yes, we did." (R. 41.) “Q. And will you 

state what that agreement was? A. Yes, sir, the agree¬ 
ment says that I would let Mr. Shartzer keep his 
equipment and finish the work, which 1 specifically told 
Mr. Shartzer that I did not want to assume any obli¬ 
gation that R. Herfurth may have incurred on the job, 
and that I could finish the work for less per hojur than 
what Shartzer was charging— 

Counsel for plaintiff then brought out the fact that 
this verbal agreement was entered into on the 16th or 
17th of April (R. 41), and objected on the ground 
that the verbal agreement was merged into the writ¬ 
ten agreement of April 20, 1931 (R. 42), which was 
alreadv in evidence. (R. 26.) The court sustained the 
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objection and the defendant's counsel excepted. The 
defendant then offered a written statement, made be¬ 
fore a notary public, dated April 30, 1931, that “all 
moneys now due for labor and trucks on work now br¬ 
iar/ performed by (I. II. Shartzer on Square 2*20, Wash¬ 
ington, 1). (\, for II. II. Herfurth, Jr., have been duly 
paid in full to date." (R. 30.) (Italics ours.) De¬ 
fendant's counsel then attempted to explain the writ¬ 
ten instrument by parol evidence, making the proffer 
that the instrument meant “all monevs now due to 
Shartzer instead of moneys now due by Shartzer . ” (R. 


43. ) (Italics ours.) Certain cancelled checks from 

Herfurth, Inc., to Shartzer were then offered in evi¬ 
dence. (R. 39, 43, 44.) A receipt dated April 25, 1931, 
was next offered in evidence. (R. 44.) The defendants 
next offered to prove an arrangement after April 30, 
1931, between Rudolph Herfurth and Shartzer with 
respect to the payment of the bill. All of the above 
evidence was offered for the purpose of proving by 
subsequent conduct of the parties the alleged verbal 
agreement of release of April 1(5, 17, and 18. (R. 38, 

44. ) After they were offered for identification objec¬ 
tions were made to their admissibilitv as evidence. 
The objections were sustained and exceptions duly 
taken. At the end of the case the trial court directed 
a verdict for the plaintiff. 


QUESTIONS PRESENTED ON APPEAL. 

The questions presented relate* solely to the admissi¬ 
bility of evidence. Appellants in their brief state that 
“if the trial court was right in refusing to admit this 
testimonv, then admittedlv it was right in directing a 
verdict in favor of the plaintiff.” (Appellants’ brief 

p. 8.) 



0 


i 

i 


ARGUMENT. 

1. The Court Was Correct in Sustaining the Objection 
to Evidence to Prove a Parol Agreement Alleged 
to Have Been Entered Into Prior to the Written 
Contract, Since Such Parol Agreement Wa^ In¬ 
consistent With and Contradicted the Terms of 
Said Written Contract. 

It is not asserted or claimed anywhere in the rejcord 
that H. Herfurth, Jr., Inc., paid any money to Shart- 
zer other than that due for work done for that!cor¬ 
poration by Shartzer. The defendant's second Iplea 
admits that Shartzer “did do and perform substan¬ 
tial work under said contract (of April 20, 1931),j and 
the defendant, H. Herfurth, Jr., has made full [pay¬ 
ment therefor." (R. 11.) The sole consideration for 
the so-called release is claimed to be the entering into 
the contract of April 20, 1931, by H. Herfurth, Jr., Inc. 
This appears from the second plea (R. 10, 11), the tes¬ 
timony of Hugo Herfurth, Jr. (R. 36, 37, 87), anc. de¬ 
fendant's counsel offer of proof. (R. 42.) Not pnly 
was there offered no release under seal, but there is no 
writing from Shartzer releasing or even suggesting to 
release Herfurth, Jr., Inc., from its liability oh its 
bond for the work done for Rudolph W. Herfurth. |The 
so-called agreement to release and the release itself 
are both entirely verbal. It is true appellants c|ffer 
what are alleged to be receipts dated subsequent to the 
contract of April 20, but nowhere is there a releasje or 
an acquittance of liability, and nowhere in these writ¬ 
ings is there any reference to the prior contract with 
Rudolph W. Herfurth. This element is attempte^. to 
be supplied entirely by parol. It is therefore Sub¬ 
mitted that any promise made by Shartzer subsequent 

l 

I 
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to the second contract, to release the Herfurth cor¬ 
poration from its liability under the previous contract 
in consideration of the payment by the corporation of 
money lawfully due for work done by Shartzer under 

V 9f 9/ 

the contract of April 20, is not binding or a valid 
agreement because there is no consideration to sup¬ 
port it. It is further submitted that evidence of a 
verbal understanding or agreement prior to the con¬ 
tract of April 20, 1931, contradictory of the terms of 
that agreement, is inadmissible as varying the terms 
of a written agreement. The attempted proof of a 
prior oral agreement was the basis of appellant’s first 
exception. It will therefore be treated here first, not 
only for this reason but because it constitutes the 

a / 

corner stone of appellants’ defense, the remainder of 
their case being largely subordinate to and dependent 
upon the existence of such prior verbal contract. This 
is made the basis of appellants’ seventh error and 
proposition “D” of its brief. 

With respect to the verbal agreement, Hugo Her¬ 
furth testified: 

Q. Were those arrangements in writing. A. Xo. 
A verbal agreement we had then, an arrange¬ 
ment we had gone into. 

Q. Did you subsequently make a written agree¬ 
ment. A. Part of it. 

Mr. Fennell: We object to anything contained 
in the written agreement being amplified by this 
witness. 

Mr. Campbell: I am not seeking to vary a writ¬ 
ten agreement. The witness testified there was 
a verbal agreement made prior to that. 

By the Court: 

Q. Did this conversation lead up to a written 
agreement. A. Yes, your Honor. (R. 37.) 


In the contract of April 20, 1931, Sliartzer agrees to 
complete the work on the same terms that he had 
formerly agreed to do the work for his brother, ito- 
wit: on the basis of 60 cents per cubic yard. (R. |23, 
26.) Herfurth, Inc., agrees to pay Sliartzer “the full 
amount due the party of the first part under this con¬ 
tract * * * the first payment to include all money due 
the party of the first part for work done under 
this contract .” (Italics ours.) Appellants hjive 
attempted to show by a prior verbal agreement that 
Sliartzer agreed not only to perform the work set \>ut 
in the written contract, but in addition agreed to re¬ 
lease appellant from liability for the payment j of 
$1,267.29 due for work theretofore performed un^ler 
another contract. | 

It is well settled that written contracts can not j be 
contradicted, altered, added to, or varied by parol or 
extrinsic evidence. 22 C. J. 1070. Owens v. Wilkinslon, 
20 D. C. (App.) 51; Rogers v. Garland, 19 D. C. 24; 
Melville v. Baltimore R. Co., 13 D. C. 63; Dick v. Myrk 
& Rawolle, 55 App. (D. C.) 267; Merritt v. Kay, 54 
App. (D. C.) 152; Metserott v. Ward, 10 App. (D. b.) 
514; Newman v. Baker, 10 App. (1). C.) 187; Jewett v. 
Moses, 46 App. (D. C.) 314. j 

All oral negotiations between the parties preceding 
or accompanying the execution of a written agreement 
are merged into it. Bladen v. Wells, 30 Md. 578. j 
The rule is the same as to construction contracts.! 22 
C. J. 1108. 


In Header v. Allen, 110 Iowa, 588; 81 N. W. 799, it 
was held that under a contract to sink a well and to 
furnish the casing, parol evidence is not admissible to 
show that a pump and tubing would be furnished for 
the same compensation. 
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In other words, parol evidence is inadmissible to 
prove that the appellee agreed to perform other and 
additional acts than that stated in the written agree¬ 
ment. The rule is equally well settled with respect to 
contracts iof employment, and parol evidence is inad¬ 
missible to show that the compensation to be paid was 
other than that stipulated. 

22 C. J. 1110; Cressy v. International Harvester 
Go., 206 Fed. 29, 124 C. C. A. 163. 


Appellants have suggested that parol evidence is 
admissible on the theorv that it constitutes an induce- 
ment of or an additional consideration for the con¬ 
tract of April 20. Parol evidence to show an induce¬ 
ment has i not been pleaded. Appellants during the 
trial moved for leave to amend the second plea by 
inserting the words “as an inducement to entering 
into said agreement'' in place of the words “as a con¬ 
sideration to entering into the agreement.” The Court 
denied thei motion (R. 42). Hence said evidence could 
not have been offered as an inducement to the contract 
of April 20. While there are some cases to the effect 
that parol evidence is admissible to show a further 
consideration in instruments which recite as a consid¬ 
eration some past act, or the receipt of a specified sum 
of money, the authorities are almost unanimous that 
if the consideration constitutes in fact the performance 
by the other party, or that the consideration is execu¬ 
tory as distinguished from executed, parol evidence 
is never in such cases admitted to vary the terms of a 
written instrument. 

In 22 C. J. 1171, it is said: 


“Where the statement in a written instrument 
as to the consideration is more than a mere state- 
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ment of fact or acknowledgment of payment of a 
money consideration, and is of a contractual ha- 
ture, as where the consideration consists of a spe¬ 
cific and direct promise by one of the parties! to 
do certain things, this part of the contract canjno 
more be changed or modified by parol or extrin¬ 
sic evidence than any other part, for a party has 
the right to make the consideration of his agree¬ 
ment of the essence of the contract, and when tjhis 
is done the provision as to the consideration for 
the contract must stand upon the same plane as JtEe 
other provisions of the contract with reference! to 
conclusiveness and immunity from attack by parol 
or extrinsic evidence. For the same reason, where 
the writing is complete upon its face, an addi¬ 
tional executory consideration cannot be shown bv 
parol, or, as it is sometimes expressed, new terms 
cannot be engrafted into an agreement by pdrol 
under the guise of varying the consideration, r 

The above text is amply supported by the great 
weight of authority. It is therefore deemed unneces¬ 
sary here to cite these cases in detail, except to refer 
to the following Marvland and Federal decisions. 

Vulcan Iron Works v. Roquemore, 175 Fed. 111, 
99 C. 0. A. 77; 

Watkins Salt Co. v. Midkey, 225 Fed. 739, jl41 
C. C. A. 11 • 

Rafferty v. Butler, 133 Md. 430; J 

Bladen v. Wells, 30 Md. 577. 

The cases cited bv the defendant are not contrary 

. 1 

to this principle. Both cases relate to parol evidence 
to explain the meaning of the terms of the contract 

In the first case cited, that of Hanger, Inc.\ v. 
Fitzsimmons, 50 App. D. C. 384, 386, extrinsic evidence 
was held admissible to aid in construing the ternri of 

I 
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the contract, the effect of such evidence not being to 
vary the contract terms. 

Mr. Justice Robb, p. 380, said that the admission of 
sucli parol evidence “does not contradict or vary the 
terms of the contract but tends to elucidate its provi¬ 
sions.” 

In the other case, District of Columbia v. Northeast¬ 
ern Construction Co., 63 App. I). C. 175, 176, Mr. Jus¬ 
tice Van Orsdel, p. 176, said: 

“The language here used in the specification 
was to some extent ambiguous, and it was proper 
for the Court to admit evidence in aid of the inter¬ 
pretation of the contract.” 

In the case at bar, however, the terms of the con¬ 
tract, certainly with respect to the matters in issue, 
are clear and unambiguous, and in fact the oral agree¬ 
ment simply alters the terms of the written contract. 

2. The Alleged Oral Contract of April 17, 1931, is Fur¬ 
ther Inadmissible for the Reason that It Has Not 
Been Pleaded. 

The appellants in their second plea state: 

“The plaintiff Shartzer, on the *20th day of 
April, 1931, entered into a contract under seal 
with H. Herfurth, Jr., and H. Herfurth, Jr., Inc., 
* * * that as a part of the aforesaid agreement 
of April 20, 1931, and in consideration thereof 
the plaintiff Shartzer did on, to-wit, the 30th day 
of April, 1931, by and through his agent in fact 
execute a written release * * * .” (R. 11.) 

Appellants attempted “to show an independent 
verbal agreement.” (R. 40.) Such evidence is inad¬ 
missible under a plea setting up a written contract of 


a later date. Cooke v. Graham. 3 Crancli 229, 2 L. ed. 

7 i 

240. Anv other rule would work a particular hard- 
ship in the case at bar. Plaintiff is a non-resident. 
The plaintiff’s assignor, Shartzer, was not present at 
the trial and it was necessary to take his deposition 
and that of his foreman, Francis, prior to the tidal. It 
was necessary in view of the plea not only to prove the 
case in chief by these witnesses but attempt to!antici¬ 
pate the defense. There was no intimation in the! plead¬ 
ings of a prior oral contract, and the appellee j would 
have been completely taken by surprise had such evi¬ 
dence been admitted without any opportunity tc| rebut 
such parol agreement by Shartzer. It is therefore 
respectfully submitted that the trial court correctly 
excluded evidence of a parol agreement. 

i 

3. The Paper Writing Dated April 30, 1931, W^s Im¬ 
material as a Defense to this Action anci Was 
Properly Excluded, as Well as the Evidence to 
Explain the Terms of Such Writing. 

This constitutes alleged errors 1 and 2 and proposi¬ 
tion A of appellant’s brief. This paper writing pre- 
viouslv referred to was a statement made bv jG. E. 
Francis on behalf of G. H. Shartzer that “all monies 
now due for labor and trucks on work now beinfj per¬ 
form ed by G. H. Shartzer on Square 226, Washington, 
D. C., for II. R. Ilerfurth, Jr., have been duly paid in 
full to date.” (R. 30.) (Italics ours.) 

This writing was a part of the plaintiff’s propf re¬ 
garding the making of a prior parol agreement which 
the Court had previously excluded. The relation of 
this paper writing to the verbal agreement is shown 
from the following portions of the record: 
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“Q. Were all of the terms of that verbal agree¬ 
ment embodied in a subsequent written agree¬ 
ment of April 20, 1931. A. Xo. 

“Q.AYere some of them embodied in a later in¬ 
strument. A. Yes, sir. 

“The witness thereupon identified the agree¬ 
ment between II. Iierfurth, Jr., Inc., and G. II. 
Shartzer, dated April 20, 1931, which had there¬ 
tofore; been offered and received in evidence as 
Plaintiff's Exhibit Xo. 3. 

“The witness was thereupon shown the paper 
signed by G. E. Francis, attorney-in-fact, dated 
April 30, 1931, which had theretofore been identi¬ 
fied as Defendants’ Exhibit ‘A'. 

“(,). I ask you whether these two instruments 
constitute together the understanding which vou 
had with Mi’. Shartzer with respect to his con¬ 
tinuing this work. A. Yes, they do. 

“Mr. Fennell: I asked vou not to answer until 
you gave me an opportunity to address the Court. 

“The witness: I did not hear you, Mr. Fennell. 

“Mr. Campbell: Suppose, your Honor, before 
you pass upon that that I have this witness iden¬ 
tity and show to vour Honor certain other writ- 

• • 

ten papers showing the construction and the ac¬ 
tions which the parties placed upon the instrument. 

“Mr. Fennell: Then you withdraw the question. 

“Mr. Campbell: Yes, I withdraw the question 
for the time being. 

“Mr. Fennell: All right. Let us go on from 
there.* 

“Mr. Campbell: Xo, I do not withdraw the 
question. I understand his Honor will reserve 
ruling pending this other.” (R. 38.) 

In other words, the introduction of this paper was 
offered as evidence of a release made pursuant to the 
terms of the prior oral agreement. The paper writing 
is obviously not a release and on its face has no ref- 


erenee to the first contract of March 20, 1931, but on 
the contrary expressly refers to “work nowj being 
performed by G. H. Shartzer on Square 226, [Wash¬ 
ington, D. C., for II. R. Herfurth, Jr.” The Defendants 
admit in their plea that by “H. R. Ilerfurth, Jfr.” is 
meant H. Herfurth, Jr., Inc. (R. 11.) Il has ijo evi¬ 
dentiary value in itself. It is offered merely as h frag¬ 
ment of evidence to support the theory of the Alleged 
prior oral contract, although by its terms it dobs not 
even do this. Therefore when the Court excluded the 
prior oral agreement necessarily this paper writing 
had no evidentiary value nor does it tend to support 
any other theory of defense, nor could it properly do 
so in view of the fact that it was proffered meijely in 
support of the oral agreement. 

Appellants state that the paper writing was pleaded, 
and further that it was put in evidence by the iplain- 
tiff. It is true the writing was pleaded, but in view 
of developments in the trial it has no evidentiary 
value. Again the plaintiff had departed from his plea 
by which he set up that this paper writing was q. part 
of the contract of April 20. Therefore the question 
of variance presented in the attempt to prove the parol 
prior contract is equally applicable here. With re¬ 
spect to the plaintiff putting in evidence this waiting, 
the depositions of G. E. Francis and Shartzer j were 
taken in Dayton, 0., previous to the trial. Both were 
examined with respect to a paper writing set foxali in 
the defendants’ plea in the attempt to anticipate the 
defense. The direct examination of Shartzer consist¬ 
ing in directing his attention to this plea. (R. 28.) On 
cross-examination Francis was asked to identify the 

document. It was merely marked for identification 

* 

and not offered in evidence. (R. 29.) Francis seated 
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that when the work for H. Herfurth, Jr., Inc., was com¬ 
pleted, to get their final money it was necessary to 
execute this instrument in order “to ! guarantee for 
Herfurth that the bills were paid,” referring to the 
people that Shartzer had hired to do the work on 
Herfurth's job. (R. 29.) This evidence does not in 
any way vary the terms of the writing but is perfectly 
consistent with it, in fact it furnishes a reason for the 
writing in the form it is, especially so as the general 
contractor was liable to Shartzer ? s employees on the 
job. That the parties knew how to draw a receipt is 
shown by the receipt of April 25 (R. 38), and that the 
writing of April 30th was not a final receipt is indi¬ 
cated by the fact that other payments were made by 
II. Herfurth, Jr., Inc., subsequently on May 2 and 8. 
(R. 39.) However, regardless of whether it is simply 
a statement of monies paid by Shartzer for his own 
labor and; trucks or a receipt, the writing certainly 

does not in itself constitute a release of the liabilitv 

* 

of H. Herfurth, Jr., Inc., on its bond for the work per¬ 
formed for Rudolph \Y. Herfurth. 

Defendant lias not attempted to prove his plea that 
the paper writing is a part of the contract of April 20, 
and could not very well do so in view of his attempt to 
connect it with the prior oral agreement. The brief 
suggests, however, that the proof tends to support the 
plea. The record above quoted shows the contrary. 
Even if there was any evidence on this point, however, 
it would be futile because the contract of April 20 does 
not contain any reference to the release, nor would 
anv consideration be furnished. Such consideration 
would onlyl be shown by existence of a prior oral agree¬ 
ment. 
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Likewise the attempt to explain the terms of the so- 
called paper writing is immaterial for the reasons al¬ 
ready stated. The fact that a paper inadmissible in 
itself is ambiguous, if in fact the paper is ambiguous, 
does not make the paper any more admissible, j The 
only document in this case that would permit jparol 
testimony on the ground of ambiguity is that cjf the 
written contract of April 20. It is not asserted that 
this contract is ambiguous. This being true the (tourt, 
having all the evidence and offers of proof before it, 
correctly decided that under the developments of the 
case the paper writing had no evidentiary valu^ and 
was therefore inadmissible. 


4. The Checks Offered in Evidence Were Property Ex¬ 
cluded Since it is Not Claimed that They R^pre* 
sented Anything But Payments Made by H. Her- 
furth, Jr., Inc., for Work Done by Shartzer Pur¬ 
suant to the Terms of the Contract of April 20, 
1931. 

These checks were offered for identification for the 
purpose of proving the oral contract. (R. 38, 39.) 
As proof of performance or conduct of the parties they 
were therefore inadmissible for the same reason that 

I 

the so-called “release” was inadmissible, as being 
merelv cumulative evidence of the alleged vbrbal 
contract. 

Appellants in their brief now suggest that! the 
checks were in payment of R. W. Herfurth’s indebted¬ 
ness in support of a plea of payment. If by 'that 
contention is meant that under the alleged prior j oral 
agreement, payment by H. Herfurth, Jr., Incj, to 
Shartzer for work done under its contract of April 

l 


l 
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20, 1931, should constitute full payment and satis¬ 
faction of the liability of appellant under the pre¬ 
vious contract with Rudolph Herfurth, no exception 
is taken to such contention, although it is believed 
that a statement that Shartzer agreed to release ap¬ 
pellant in consideration of his entering into the con¬ 
tract of April 20, is more in accordance with the rec¬ 
ord. On the other hand if appellants mean to contend 
that these checks represented payments other than for 
the work performed for 11. Herfurth, Jr., Inc., or con¬ 
stitute a direct payment of his brother’s indebtedness, 
there is nothing in the record to support this conten¬ 
tion and in fact is entirelv inconsistent with the tlieorv 

» * 

of defense sought to be developed of a prior agree¬ 
ment of release. 

Appellants further states in their brief (P. 13) “The 
defendants’ second plea specifically refers to a receipt 
executed by Shartzer for all monies due (R. 11) in 
addition to the sworn release hereintofore referred 
to.” Examination of this plea does not disclose such 
further receipt. Appellant further suggest still an¬ 
other agreement of release or an accord and satisfac¬ 
tion (R. 43) entered into subsequent to the agreement of 
April 20. In view of the previous offer of proof and tes¬ 
timony, heretofore referred to, it is difficult to appre¬ 
hend how this contention can be seriously entertained. 
How could there have been such agreement at the 
time of the making of the check if there was no liability 
in existence to satisfy, the same having been, according 
to appellants own statement released and extinguished 
prior to April 20, the date of the contract. 

It is further directly inconsistent with appellants’ 
second plea, i. e., “that after the execution of the afore¬ 
said release and contract of April 20, 1931, the plaintiff 
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Shartzer did do and perform substantial work finder 
said contract and the defendant H. Herfurth, Jr.|, Inc., 
had made full payment therefor to said plaintiff. 
(Italics ours.) 

The cases cited therefore are not applicable. They 
also refer to a single contract and a payment {here¬ 
under of a lesser amount than that claimed. They do 
not involve the question that a payment due under one 
contract shall constitute payment of a liquidated 
claim under an entirely different contract in which the 
entire theory of liability of the debtor is different. 

5. The Court Correctly Excluded Testimony of a! Ver¬ 
bal Agreement Between Rudolph W. Herfurth and 
Shartzer With Respect to the Payment of the 
Claim. 

* i 

As it is not claimed that either of the appellants 
were parties to this agreement it could not be ]a de¬ 
fense to this action. The plaintiff to recover against 
the general contractor is not required to show! that 
he released the sub-contractor nor would the fact! that 
he looked to the sub-contracts for payment be any [indi¬ 
cation or evidence of an intention to release the| gen¬ 
eral contractor. Assuming that Shartzer did make an 
arrangement with Rudolph Herfurth for paymeht of 
the bill, this is entirely consistent with Shartlzer’s 
claim upon the bond later on. In fact, Hugo Herfhrth, 
Jr., testified that “Shartzer never made any cflaim 
upon him for payment of moneys alleged to be dqe by 
R. W. Herfurth,” (R. 44), and that at the tiihe he 
entered into the contract with Shartzer he “did not 
know the state of Rudolph W. Herfurth’s account 
with Shartzer.” All of which scarcely gives weight to 
the so-called agreement of release. 
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Such evidence under anv consideration could onlv 

* * 

be remotely cumulative evidence of the so-called prior 
oral agreement previously rejected. 

6. The Court Properly Excluded Evidence of the Cost 
of Labor and Rental of Machinery. 

The defendant in this case endeavored to prove the 
reasonable value of the hire of steam shovels and 
trucks. It' is fundamental that proof of reasonable 
value of services is inadmissible upon a contract 
where the services are agreed upon. Shartzer did hire 
some trucks and rented a steam shovel. The general 
contractor had nothing to do with this, however, its 
agreement being the payment at the rate of 60 cents 
per cubic yard for debris removed by Shartzer and 
$15.00 per hour for breaking up debris with a steam 
shovel. It is therefore unnecessary to decide whether 
rental of a steam shovel and trucks constitute labor 
and materials within the meaning of the bond, since 
the parties furnishing the trucks and steam shovel to 
Shartzer are not suing the contractor upon the bond, 
they having been paid in full by Shartzer. In the cases 
cited in appellants* brief, the attempt was made by par¬ 
ties supplying equipment, etc*., to contractors or sub¬ 
contractors to recover upon the bond. Such cases 
have no application here. 


CONCLUSION. 

In conclusion it is hardlv conceivable that H. Her- 
furth, Jr., would have signed an agreement under seal 
which did not contain a provision for Shartzer’s re¬ 
lease of his claim of $1,267.29 against him if that had 
been the real understanding of the parties, or that 


Shartzer would release the safe and certain security 
of the bond in order to secure an additional contract 
by which he received approximately $1,800, from which, 
in addition to his own time, he had to pay his labor 
and to hire trucks and the steam shovel (R. |24); 
especially since R. W. Herfurth was financially un¬ 
able to complete the job or to pay Shartzer at theitime 
he was ill and in the hospital. 

Upon all the evidence it is respectfully submitted 
that the trial court properly directed a verdict fof the 
plaintiff. | 

Aubrey B. Fennell, 

L. Q. C. Lamar, 

Attorneys for Appellee. 


